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PREFACE

Studying the laws of South-East Asia is rather like studying the ‘laws
of Europe’. Both are comparable in variety and complexity of language,
cultural, political and dynastic histories and in the fact that from time to
time general surveys of South-East Asian and European legal histories
are written. Of course no one supposes that general surveys of this
nature can cover everything or satisfy the specialist in each particular
field. Why then attempt it? The answer lies in the purpose of each
survey and in the case of this collection of essays, there are a number of
purposes.

First, from the point of view of general legal history, South-East Asia
provides some quite extraordinarily interesting data. There is no doubt
that had these been available in their present forms, the works of Sir
Henry Maine and Sir Paul Vinogradoff would have been considerably
different. This is not just a comment on past history; historians and legal
historians still read Ancient law and Historical Jurisprudence not so
much for the material contained there but for the method of reasoning
and the theoretical propositions put forward. These must now be
considerably changed, in particular the issue of diffusion of legal
concepts, especially the technical vocabularies of law must now be taken
to have assumed an importance greater than supposed by our illustrious
predecessors (see the Introduction at p. 1).

Second, South-East Asia is heir to the three great legal systems of
India, (Imperial) China and Islam. From the internal point of view of
these systems dnd from the point of view of the scholars at present
engaged in studying them, the changes, indeed transmogrification and
re-definition which have overtaken each system in South-East Asia are
crucial to any balanced view in comparative law. The nature and extent
of the changes which have occurred has of course varied over time and
in respect of each system but, whatever these might have been, they
have one thing in common. This is that each case demonstrates the fact
that no imported or introduced legal system can survive in its new home
untouched and unchanged by the recipient culture. In the final analysis,
it is the languages and cultures of South-East Asia which determine the
definition of law and not the absoluteness of Revelation, Confucian
ethics or Dharma. This is as true now as it has been from the twilight of
legal pre-history in the area.
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iv  Preface

So far, I have provided two answers to the initial query but both from
the external point of view. These are justifications from the standpoint
of interests external to South-East Asia. I wish to turn now to internal
explanations.

Third, therefore, from the point of view of South-East Asian history;
the legal material is in most cases either the earliest or amongst the
earliest surviving material in the area. As such, and leaving aside its
analytic value, it is obviously prior to any general history. To the extent
that it is not used, therefore, any general history is at least deficient if
not seriously distorted. The texts described in this collection of essays
contain within them definitions of rule and sovereignty, evidence as to
dynastic history, valuable material on cultural diffusion and change,
examples of specific forms of writing of interest to literary historians and
valuable material for students of linguistics and philology. They are,
therefore, fundamental sources for a number of disciplines.

Finally, turning to the interests of South-East Asian legal history
itself — why should a survey of this sort be useful? We have seen already
that for legal historians, students of Islam and Chinese and Indian law and
historians, the essay-type accounts given here can have some utility. But
given the complexity of the material and the cultures and languages
involved, can there be such a use for the South-East Asian legal
historian? I think there can be for the following reasons. First, while
there are specific studies on Malay law, Javanese law, Vietnamese law
and others, there is, I believe, a specific ‘South-East Asian dimension’
which requires the student of any one to take cognizance of the others.
This is not simply a matter of recognizing their existence or the existence
of each but rather realizing that there may be deeper structural features
held in common. I indicate in the Introduction (pp. 1-22) some
common content but of course we cannot extrapolate from this. Instead,
I would propose that this may be a clue, and no more as yet, to a
common sub-structure. We should now concern ourselves with the
identification of this.

Second, it is now clear that the various legal traditions described in
this book share in common the same technical problems. So far as is
possible, given the material, the essays are arranged similarly so as to
demonstrate the range of analytical problems with which all students of
South-East Asian law, whatever their specialization, must come to
terms. In other words, all the materials impose the same problems and it
is the technical difficulties in sources, and definition and diffusion,
which are primary in any description. The whole of the material must,
therefore, be taken in the light of these common questions of
comparative law.

Finally, exactly the same reasoning applies to the common difficulties
raised by the past historiography of each legal tradition (see Introduc-
tion pp. 9-15).

It is this combination of common problems, explained in the
Introduction, which marks off the laws of South-East Asia as a unique
area in general legal history and oriental law. ‘South-East Asian law’,
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therefore, is something of a special discipline on its own with its own
particular demands and techniques.

On the immediately practical side, I hope this collection of essays and
the accompanying bibliography will serve as a convenient handbook for
other disciplines. The specialist, as I have said, should find examples of
the current solutions to the various technical #:oblems though of course
neither I nor my colleagues would claim these to be anything more than
current. While some of the material given here is fairly well known (e.g.
on Java, parts of Malay-Muslim), a lot of the remainder is not
(especially the Thai and parts of the Burmese and Vietnamese).
However, I have tried to maintain a balance so that each tradition is
given in as much detail as is possible in the space given the complexity of
the material. No doubt a degree of distortion given the requirements of
compression will remain but I hope the reader will accept that it is the
minimum which can be reasonably accepted.

I would say, lastly, contrary to what some believe, that the day of the
‘polymathic orientalist’ is by no means done in South-East Asia. All
students of law in this area must know more than one law and they must
also have some acquaintance with work in the humanities and social
sciences. This is not just a plea for lawyers to read outside their subject,
it is, quite simply, a requirement for writing acceptably about any
South-East Asian law.

It is my very pleasant duty to thank the University of Kent at
Canterbury, the British Academy and the British Institute in South-East
Asia for their financial support over the last few years.

I and my colleagues owe a special debt to Mr F N Croft who
undertook the difficult task of making an index of six legal systems.

I am also very grateful to the staff of Butterworths for their efficiency
in seeing this book through the press.

M B Hooker
Eliot College
University of Kent at Canterbury

March 1986
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