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Children and International
Human Rights Law

The United Nations Convention on the Rights of the Child 1989 is the most
highly ratified of the international human rights treaties in the world, with
193 states parties committed to its implementation. Children and International
Human Rights Law: the right of the child to be heard explores how this UN treaty
has promoted and encouraged the worldwide development of the right of the
child to be heard from a law and practice perspective. In particular, the book
focuses on Article 12: the principle of respect for the views of the child. In
stark contrast to the old adage that children should be seen and not heard,
Article 12 provides that all children who are capable of forming views have
the right to be heard in all decisions affecting them, with due weight being
given to those views in accordance with the dual criteria of age and maturity.
From a practical point of view, the implementation of this right has repre-
sented a major challenge to those countries that have traditionally held deep-
rooted paternalistic beliefs about children and their status under domestic
and international law.

In adopting an international perspective, this book compares the extent
to which states parties across the world have attempted to implement this
legal right of the child within domestic legal systems. It explores the histori-
cal and theoretical background of Article 12, and examines how the right for
children to be heard affects domestic laws worldwide.

Through a wide and careful examination of comments and recommenda-
tions given by the UN Committee on the Rights of the Child, as well as well-
known experts in the field of children’s rights and child participation, Aisling
Parkes offers valuable insight into the implementation of Article 12 (a funda-
mental right of the child) for institutions and individuals working for and
with children.

Dr Aisling Parkes is a Lecturer in the Faculty of Law, University
College Cork.
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Preface

In 2002, when I first began exploring the nature and scope of Article 12 of
the UN Convention on the Rights of the Child (CRC) 1989, there was very
little debate and discussion surrounding this topic, particularly at interna-
tional level. Indeed, child participation was only in the very early stages of
development and was just beginning to receive recognition internationally. It
was regarded as one of the biggest challenges of the CRC and still remains
so to this day.

Now, over 10 years on, how the landscape has changed for the better! The
children’s rights scene generally has evolved to such an extent that children’s
rights are part and parcel of everyday law and practice. However, while in
both theory and practice child participation as a concept is very much
accepted nowadays, it is clear that there are still some lingering misconcep-
tions concerning what child participation actually requires in practice. As a
result, child participation runs the danger of being tokenistic in certain areas.

This book not only seeks to explore the extent to which Article 12 of the
UN Convention on the Rights of the Child 1989 has been implemented
internationally to date, but it also aims to highlight models of best practice in
the more traditional areas affecting a child’s life, such as the family, in school
and in legal proceedings, as well as at national and international levels.
Moreover, the most common barriers to participation will be pinpointed and
the methods according to which these barriers can be removed will be pro-
posed. Finally, given the fact that much of what Article 12 means for child
participation is well known at this stage, novel areas where child participa-
tion may prove to be of huge benefit now and in the future will be addressed.

Aisling Parkes
May 2013



Foreword

The Convention on the Rights of the Child (CRC), adopted by the United
Nations in 1989, is a widely ratified instrument of international law. The
CRC recognises the importance of children’s rights to have their basic needs
met — in areas such as health, education and family support — while also rec-
ognising children’s protection from harm and their right to be involved in
decision-making that affects them. The CRC was ground-breaking in its rec-
ognition of children as autonomous rights-holders and children’s status as
individuals worthy of respect clearly underpinned the development of the
standard set out in Article 12. Article 12(1) is a strongly worded provision
which requires states to assure to children capable of forming their own views
the right to express those views freely in all matters affecting them; it requires
those views to be given due weight in accordance with the child’s age and
maturity. Article 12(2) links this requirement with the child’s right (‘opportu-
nity’) to be heard in any judicial and administrative proceedings affecting the
child in a manner consistent with the procedural rules of national law. Article
12 is an unusual provision in that it has value both as a substantive right — it
recognises the child’s right to have his or her views taken into account in
matters that affect him or her — as well as playing a significant procedural
role. It is a measure of the provision’s importance that it, alone, is responsible
for the requirement that decision-making about children must involve chil-
dren themselves if it is to be CRC-compliant. In this way, Article 12 has
symbolic importance and it is regularly abbreviated as the ‘right to partici-
pate’, ‘the right to be heard’ or the ‘right to a voice’, despite the inadequacy
of these terms in communicating the full reach of the provision. These sum-
marising concepts are useful, nonetheless, in developing a common language
among those across disciplinary and professional boundaries who work with
and for children. At the same time, there is much to be gained from a legal
analysis of the text of Article 12 and from looking at the application and
interpretation of the provision within the broader context of the CRC as a
whole. Surprisingly, there has been relatively little such analysis undertaken
in the CRC’s 23 year history.

This book by Dr Aisling Parkes, based on her doctoral research com-
pleted at University College Cork with the support of the (Irish) Department
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of Children and Youth Affairs, fills this gap with considerable expertise. In
particular, it undertakes an analysis of all aspects of Article 12, considering its
meaning, its interpretation and, crucially, its implementation in a range of
settings. The right in Article 12 applies in all matters affecting the child and,
consistent with this breadth, the book considers its application across chil-
dren’s lives — considering Article 12 in the family, school and educational
settings and where children come into conflict with the law. The book is
predominantly a legal text — based and focused on the Article 12 provision -
and it is appropriate therefore that it should examine the extent of the duty
to implement the provision under Article 4 of the CRC. In this regard, the
book makes an important contribution to the debate as to what legislative
and constitutional measures can be used to advance the Article 12 right,
while the challenges of implementing it in judicial settings is clear from the
chapters on family and criminal law proceedings. The absence of consensus
as to whether direct or indirect representation is preferable in the implemen-
tation of Article 12 may simply reflect the terms of Article 12(2), but it also
suggests there is still some way to go to achieve the right balance between
child participation and protection in this area. The Council of Europe
Guidelines on Child-friendly Justice, adopted in 2010, may help with this
process although it is clear that in this, as in many other areas, there are very
many practical challenges associated with the translation of the theory of
Article 12 into practice.

Beyond the sectoral challenges in education, family law and the courts,
the book also makes a strong contribution to the application of Article 12 in
decision-making spaces. Thus, it looks at the extent to which the provision is
implemented in local, national and international decision-making and, linked
to this, the book contains a valuable account of the role of national human
rights institutions in this area. The meaning of Article 12 has been fleshed out
by the United Nations Committee on the Rights of the Child in its various
documents and the process by which this is done is examined here too in a
useful analysis of the extent to which bodies charged with enforcing and
monitoring children’s rights are themselves Article 12-compliant.

Although the book’s primary function is to present an analysis of Article 12
from a legal perspective, the book draws on literature from other disciplines
(including education, sociology and psychology) where relevant. In this way,
the book highlights the challenges associated with Article 12 where a coherent,
legal analysis is an indispensable starting point, but implementation requires
the insights, perspectives and involvement of a range of other disciplines and
actors. Having come into force in 1990, the CRC is now in its third decade
of implementation. It is a measure of its impact that concepts such as ‘the
right of the child to a say’ are now a common part of the dialogue on chil-
dren’s issues. Moving on from this, however, the undeniable priority, now, is
implementation.

Against this backdrop, this book combines an important analysis of the
meaning of Article 12 with a detailed study of its application. Its true merit
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lies in its assessment of the extent to which Article 12 is implemented across
children’s lives, by those who are charged with this duty under the CRC.
Here, the book brings together an array of information and analysis on the
implementation of Article 12 from national, regional and international per-
spectives. It is my hope that by creating a wider understanding of the chal-
lenges and the potential associated with Article 12, its implementation can be
brought a step closer. Aisling Parkes is to be warmly congratulated for the
contribution that she has made to this important process.

Professor Ursula Kilkelly
Dean, Faculty of Law,
University College Cork
January 2013
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