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Introduction

Liberalization of air services, the effect of competition law regimes on the operation of
air services, the dynamic and versatile relationship between airports and airlines,
increased passenger protection, growing awareness of environmental concerns, and
the traditional primacy of safety and security and the increasing relevance of corporate
structures and the factor ‘labour’ in the air transport sector are fundamentally
influencing policy directions and regulatory regimes governing international civil
aviation. These trends call for reflection and analysis across a wide range of legal and
policy areas, including but not limited to public international air law and policy, with
special reference to safety, security, and environmental concerns, and civil and
criminal liability. Books in the series identify influences from competition law regimes,
trade and company law, and the complex relationship between European Union law
and public international law.

Objective

The objective of the series is to make a meaningful contribution to legal thinking on the
multifaceted aspects of this important field of law. The publications are designed to
document and anticipate the evolution of aviation law and policy in the twenty-first
century.

Readership

Aviation lawyers, academics, representatives of governments and international
organizations, airline and airport staff.

The titles published in this series are listed at the end of this volume.



Preface

Connectivity in its most inclusive form can be defined as the ability or effort to establish
and maintain a connection between two or more points. Such effort runs the whole
history of humanity and has been the laboratory to every social interaction, develop-
ment, or venture.

Johann Wolfgang von Goethe in his novel Meister’s Apprenticeship gives perhaps
the most comprehensive and most lyrical rendering of human communication: “The
world is so empty if one thinks only of mountains, rivers & cities; but to know someone
who thinks & feels with us, & who, though distant, is close to us in spirit, this makes the
earth for us an inhabited garden.”

Communication, if not a synonym, is closely related to connectivity which in turn
over the last seventy years refers to aviation. The advances in aircraft technology, in
communication systems and the birth and the development of internet have annihi-
lated distances. To make the round of the world you do not need eighty days but rather
some hours. Journeys, tourism, international trade and any kind of human activity,
economic or not, are now based on connectivity. Indeed our planet has become to a
great extent a global “inhabited garden” and aviation is arguably the catalyst to this
process.

Airports as part of the aviation business are much more than mere landing fields.
In their more simplistic form are infrastructure providers which are sophisticated
depending on their size, location or the applicable regulatory regime and complex
enterprises providing a variety of services to airlines and passengers; in any case
airports, along with airlines, are the facilitators of connectivity between people in any
continent, State or region.

This book discusses the nature of airport charges, the factors determining their
price structure and the effects of the implementation of the Directive 12/2009 on airport
charges to the EU Member-States.

Further it provides an overview of the application of the competition rules,
including the provisions on State aid to airports in the EU, based on the decisional
practice of the EU Commission and the Court of the European Union.

Rejecting that all airports are natural monopolies in the EU, it proposes a
methodology for the delineation of airports’ relevant product market and for the

ix



Preface

assessment of market power and concludes that airports are often in competition with
each other, trying to secure growth and development by attracting airlines and
passengers. Competition should be replaced by regulation, only when it is evidenced
that the latter outweighs the benefits of the former. A monitoring system is proposed
instead of economic regulation, following the assessment of the market power of each
airport concerned. Regulation may be needed only for certain type of dominant airports
with significant market power (congested airports with limited capacity not substitut-
able by other airports).
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Introduction

The reason for regulating utilities is to control market power." At the time of the
conclusion of the Convention on International Civil Aviation - henceforth the Chicago
Convention or CC - airports were viewed as and actually were public utilities,
providing basic infrastructure. Article 28 of the Chicago Convention, recognizing the
importance of airport infrastructure as being the common interest” of all the Contract-
ing States, determines that the Contracting States must, inter alia, undertake to the
degree possible to provide airports in its territories.

Annex 9° (Facilitation) to the Chicago Convention, defines an international
airport, as the designated - by the Contracting States - port of entry and departure of
international air traffic, where the formalities incident to customs, immigration, health
and similar procedures are carried out.

Therefore, the main functions of an airport, which vary according to its size and
type of traffic, encompasses activities such as operation of the airport facilities (air side
and land side), administration and finance, construction and maintenance, air traffic
operation, security, ground handling and provision of facilities for immigration, police,
fire control and health authorities.* As noted by Betancor and Rendeiro (1999), airport
services can be classified into three main categories, namely, operational, ground
handling and commercial.’®

1. D. Starkie: Airport Regulation and Competition. Journal of Air Transport Management, Vol. 8,
2002, p. 63.

2. Prof. H.A. Vogel: Shareholder Value in Natural Monopolies - The Case of Airports. Fourth Annual
Conference on Competition and Regulation in Network Industries, November 25, 2011 Brussels
Belgium at: http://www.crninet.com/2011/c12d.pdf, pp. 1-25.

3. Annex 9 to the Convention on International Civil Aviation: Facilitation, 2005, p. 2 at: http://www

.ifrc.org/docs/IDRL/Chicago % 20Convention % 20Annex % 209.pdf.

. R. Abeyratne: Law and Regulation of Aerodromes. Springer 2014, p. 1.

. O. Betancor and R. Rendeiro: Regulating Privatized Infrastructures and Airport Services, Policy
Research Working Paper, 1999, p. 2, where airport services are in principle divided into
aeronautical and non-aeronautical, the former comprised of operational and ground-handling
services and the latter of commercial activities.

(T2 u
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Table 1 Airport Services as Classified by Betancor and Rendeiro

Operational Ground-Handling Commercial
(1) Air traffic control (1) Aircraft cleaning (1) Duty-free shops
(2) Meteorological services  (2) Provision of power and (2) Other retailing shopping
(3) Telecommunications fuel (3) Restaurants and bars
(4) Police and security (3) Luggage and freight (4) Leisure services
(5) Fire, ambulance and first (loading and unloading)  (5) Hotel accommodation
aid services (4) Processing of passengers, (6) Banks
(6) Runway, apron and taxi- baggage and freight (7) Car rental and parking
way maintenance (8) Conference and commu-
nication facilities
Aeronautical or airside services Non-aeronautical or
landside

Over the past thirty years, airports within EU have undergone a major transformation
and development.® While after the Chicago Convention and as a result thereof,
international air transport was - and still is to a great extent — organized on a bilateral
basis between sovereign States, the deregulation process in the USA in 1978, the
liberalization process in Europe between 1987-1993” and the creation of the EU
common aviation market has led to the gradual development of competition not only
between airlines, but also between airports.®

However, the economic regulation of airports, stemming from the necessity to
control and correct market failures in a noncompetitive environment, where airports
were perceived as natural monopolies and passive providers of infrastructure, intro-
duces its own distortions and as pointed out by D. Starkie (2002),-there is ultimately a
trade-off to be made between “imperfect competition and imperfect regulation.” The
emergence of new airline business models, such as of low cost carriers (LCC), the
structural changes in the ownership status of many EU airports'® and the liberalization
process, touches upon the critical question of a reexamination of the economic

6. Airports Council International (ACI): Airport Charges in Europe, 2013, p. 4.

7. Asto the EU Transport policy and the liberalization process see a comprehensive analysis on EU
aviation policy by M. Zabokkrtsky: EU Air Transport Policy: Implications on Airlines and
Airports, 2011, pp. 161-180.

8. As pointed out by R. Abeyrante: “In the past an airport was simply a terminus much the same as
a bus terminus of that time assigning it as the focal geographical point at which people gathered
to embark on a plane for a journey by air or disembark after an air journey.” See above fn 4, p. 7.

9. See above fn 1, p. 63.

10. From Table 2 it is derived that 78 % of European airports are publicly owned, 13 % have a mixed
public/private ownership structure and 9% are fully privatized. As to EU Member-States all
airports in Finland, Luxemburg, Spain, Sweden, the Chez Republic, Estonia, Latvia, Lithuania
and in Slovakia are State owned. In Cyprus, Malta, and Hungary and very recently in Portugal
all airports are private. In Austria, Belgium, Denmark, France, Germany, Greece, Ireland, Italy,
the Netherlands the UK, Bulgaria, Poland, Romania and Slovenia, the overall ownership status
is mixed and varies from airport to airport. Source ACI-Europe: The Ownership of European
Airports, 2016. The precise ownership status is presented in detail below under Chapter 2
section §3[B], p. 43.



