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FOREWORD

Adjudication has been growing in popularity over the last 30 years as an initial form
of dispute resolution, particularly in construction and engineering projects. Usually,
adjudication involves the temporary resolution of disputes by one, or more, adjudica-
tors, such that it is binding upon the relevant contract parties, until it is finally resolved
by the parties’ chosen method of final dispute resolution, mostly arbitration, or litigation.
There are basically two types of adjudication: namely the statutorily-imposed and the
contractually-agreed versions. These two types raise, in general, the same types of
issues of enforceability and the courts of the relevant country will seek to determine
the extent to which adjudicators’ decisions are to be enforced. There is legislation in
force in about a dozen countries, or states, with draft legislation, or statutes, not yet in
force in others in relation to adjudication for construction contract disputes. Many
international contracts provide for adjudication, in particular those incorporating the
FIDIC Conditions of Contract.! Other international institutions, such as the Beijing
Arbitration Commission® and the Chartered Institute of Arbitrators,* provide for optional
adjudication.

A relatively common policy thread throughout the world is the facilitation of timely
payment between contracting parties within the construction and building industries by
improving cash flow down the contractual chain.

Although there are many similarities between the different systems of adjudication and
the approaches adopted by the domestic courts on issues of enforceability, there are some
significant differences. One prime example is the restriction in certain jurisdictions of
adjudication to payment disputes and the differences as to what this encompasses. There
is in at least one jurisdiction a proposal that adjudication should only apply to disputes
above a certain financial limit.

Whilst legislatures will have regard to their own national interests (often including the
importance to their economies of the construction and engineering industries and the need
to provide cash flow and at least temporarily binding certainty upon disputes), this book

1 See chapter 11 below and [Appendix 1.1].

2 The Beijing Arbitration Commission (BAC) is currently consulting with a sub-committee with regard to the
revision of its Construction Dispute Board Rules (effective as from 1 March 2005), that sub-committee being co-
chaired by the present author. It is anticipated that the existing Rules [Appendix 1.1] will be revised and updated
during the course of 2017.

3 See [Appendix 10].
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FOREWORD

provides the first compendious comparative analysis of the approaches of every country
in the world that has legislated, or is seriously considering legislation, for adjudication.

The differences between the jurisdictions are extremely interesting. By way of example,
in some countries (such as Ireland), there could well be a constitutional challenge to
adjudication as not complying with the fair trial requirement in the European Convention
on Human Rights. That is not a problem in the United Kingdom, or, apparently, in other
jurisdictions that have a written constitution. There is, however, considerable criticism
of adjudication in various jurisdictions, in particular with regard to a statistical bias in
favour of claimants in adjudication and the difficulty of achieving fairness in an adju-
dication, which (from start to finish) can run to 28 days, albeit relating to disputes that
would take a court, or arbitrator, 10 to 20 times longer to resolve. The different courts’
approach may be more, or less, supportive of adjudication, with challenges in the United
Kingdom succeeding relatively infrequently and on the East Coast of Australia in some
80% of adjudication cases.

It is clear that professionals and people in the construction and engineering industries
can learn from what is practised in other jurisdictions. Indeed, legislatures (and the judi-
ciary) can and should learn from adjudication models other than their own.

This should be considered as an immensely useful book for all those involved in
the adjudication business, from construction clients (whether employers, contractors, or
sub-contractors) and construction industry professionals (whether architects, surveyors,
engineers, or project managers), to academics, legislators and lawyers who practise in
the field. It should give them ideas as to how to seek to support, or challenge, adjudica-
tions, as well as providing fertile grounds for seeking to change legislation, in order to
incorporate the better aspects of adjudication in other countries. This book provides the
first serious analysis of adjudication worldwide and should be most welcome to all those
involved, or seeking to become involved, in adjudication, or in promoting it elsewhere.

Sir Robert Akenhead (formerly QC and High Court Judge

in charge of the Technology and Construction Court, London, and
now arbitrator, adjudicator and mediator, Atkin Chambers, London)
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PREFACE

My perception of the “gap in the (legal publishing) marketplace”, which fuelled my
enthusiasm for this project, was originally brought home to me when I was proofreading
the twelfth edition of Hudson’s Building and Engineering Contracts (Hudson),' for my
good friends and long-standing colleagues at my then chambers, Nicholas Dennys QC,
Mark Raeside QC (as he then was, prior to his elevation to the TCC judiciary in Leeds)
and Robert Clay. That perception was markedly reinforced when I performed a similar
role for the First and Second Supplements* to that highly-esteemed publication and when
I was later writing the fifth edition of Delay and Disruption in Construction Contracts,’
during my extended editorial sabbatical from Atkin Chambers.

What struck me most was not what had been included,* but by how much had (no
doubt because of page constraints) been necessarily missed out. In addition to adjudication
in the United Kingdom, the Hudson main work addresses (in a mere 22 pages) statutory
adjudication in certain Commonwealth jurisdictions, with the Second Supplement increas-
ing that page count by 10 pages.

To a certain extent, this /acuna has subsequently been filled by James Pickavance’s
excellent 4 Practical Guide to Construction Adjudication,® in which specialist editors
contribute separate chapters on Scotland (Tony Jones), Northern Ireland (Michael Hum-
phreys QC), Australia (Peter Wood and Phillip Greenham), Ireland (Dermot McEvoy),
Malaysia (Philip Koh), New Zealand (Témas Kennedy-Grant QC) and Singapore (Steven
Cannon). Appendix 7 thereto contains a helpful comparison of United Kingdom and
international statutory régimes.

In appendices A to D inclusive to this publication, the indefatigable Anne Eckenroth (who
has moved on to pursue a career as an English solicitor) and I have set out to compare
both the United Kingdom statute (the Housing Grants, Construction and Regeneration
Act 1996 (the HGCRA), as amended by the Local Democracy, Economic Development
and Construction Act 2009 (the LDEDCA)) and the Schemes published thereunder with,
first, their Australian, and secondly, their international equivalents.

1 Sweet and Maxwell/Thomson Reuters (2010): see the Acknowledgments page.

2 Sweet and Maxwell/Thomson Reuters (2012): again, see the Acknowledgments page.

3 Informa law from Routledge (2016).

4 See the main work of Hudson, at paras 11-014 to 11-020 inclusive and 11-053 to 11066 inclusive and the
corresponding paragraphs in the Second Supplement thereto.

5 Wiley Blackwall (2016).
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PREFACE

This book could not have been completed without my expert team of specialist contribut-
ing editors. Anne Eckenroth and Ruta Kersyte (now returned to work in her native Vilnius,
in Lithuania) performed immaculate project management in London and the Foreword
was kindly contributed by Sir Robert Akenhead, who has now returned to international
arbitral practice in my former chambers in Gray’s Inn. First-rate word-processing services
were provided by Nancy Menyere and Sara Meli.

Two friends and colleagues from my new chambers, ArbDB Chambers, on Fleet Street,
London, namely Michael Cover and Murray Armes (now practising solely from Sense
Studio, London), prepared the first drafts of the chapters on the Chartered Institute of
Arbitrators’ and the FIDIC Dispute Board Rules, whilst my long-standing friends and
colleagues, Ragnar Harbst (of Baker & McKenzie, Frankfurt) and John Lyden (of Cork,
Ireland), covered Germany and Ireland respectively. Tony Canham (of ArbDB Chambers,
London) provided a helpful note regarding Mauritius, which will be developed in the first
Supplement, which will also deal with Kenya, whose proposed legislation was learned
about as this book went to press.

My now friends and colleagues, Samer Skaik (of Deakin University, Australia), Philip
Davenport (of New South Wales, Australia), Vincent Liu (of Holman Fenwick Willan,
Hong Kong), S Magintharan (of Essex LLC, Singapore), Rebecca Saunders (of Lane
Neave, Christchurch, New Zealand), David Carrick and Tim Pettigrew-Smith (both of
Hill International, Edinburgh, Scotland) and Vaughan Hattingh (of MDA Consulting (Pty)
Limited, South Africa) each provided erudite contributions (or peer reviews thereof) on
their local jurisdictions, and managed (without exception) to comply with the extremely
strict deadlines set for them by Anne and Ruta.

Ruta assisted greatly with the first drafts of the chapters on the ICC’s revised Dispute
Board Rules and Northern Ireland and Anne researched the position in the United States
of America with her customary care and enormous attention to detail.

Whilst the end result could not have been achieved without each of the above individu-
als (and the personal support and encouragement of my partner, Kesarin Jaitham), any
and all remaining editorial infelicities are mine alone.

Andrew Burr
31 August 2016
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