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PREFACE

This book is concerned with the relationship between two major areas of law: human rights
and private international law. Private international lawyers, with some notable exceptions,
have shown only alimited awareness of human rights and can be accused of often not taking
human rights seriously. Human rights lawyers have also been remiss in failing to take ser-
iously the private international law dimension in a case. The aim of the book has been to
produce the first comprehensive account of this relationship from an English law perspec-
tive. The book is designed for practitioners and academics, both those with a background in
private international law and those with a background in human rights, and our treatment
of the subject reflects this.

The idea for the book came from an article by James Fawcettentitled “The Impact of Article 6
of the European Convention on Human Rights on Private International Law’, published
in the International and Comparative Law Quarterly in 2007. It became apparent whilst
working on this that other human rights have had an impact on private international law.
There was also much more to be said about the right to a fair trial. Moreover, the concept
of human rights needed to go beyond the ECHR. It was becoming increasingly apparent
that fundamental rights under the EU Charter of Fundamental Rights were having an ever
greater impact on private international law. This in turn raised complex questions on the
relationship between human rights under the ECHR and those under the Charter. For
the private international lawyer the question arose of when the rights under the Charter
would apply.

One theme of the book then is the impact of human rights on private international law; not
only what this impact of human rights has been but also what it should be. Human rights
concerns need to be identified and solutions suggested. Equally important is the even more
neglected question of the impact of private international law on human rights law. In recent
years this question has become more pertinent as the European Court of Human Rights
has had to wrestle with the relationship between human rights and private international
law. We are still awaiting the judgment of the Grand Chamber in Avotins v Latvia,' which
will hopefully cast light on the extent to which human rights law should defer to private
international law, at least where the source of the latter is EU legislation.

Each of us brought specific expertise to this book. Whilst each of us took primary responsi-
bility for certain chapters, the book is very much a joint effort. James Fawcett took primary
responsibility for chapters 4 to 10 and 16. Mdire Ni Shdilleabhdin took primary respon-
sibility for chapters 11 to 15 and Sangeeta Shah for chapters 1 to 3. Sangeeta Shah also
guided the drafting of the section in each chapter where the relevant human rights law is
setout in detail. Chapters also contain a section examining the application of human rights
law to private international law issues. This section, which was the most difficult aspect
to write, was co-written by either James Fawcett or Mdire Ni Shailleabhdin, paired with
Sangeeta Shah, following extensive discussion. Sangeeta Shah was also heavily involved in

" (App no 17502/07) ECHR 25 February 2014.
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the discussion of the impact of private international law on human rights law. More gen-
erally, we read and commented upon each other’s work. Each of us benefitted enormously
from the suggestions of our co-authors.

Thanks are due to others. James Fawcett would like to thank the Leverhulme Trust for the
award of a fellowship, which freed up time to write the book, and to colleagues and friends
who helped in obtaining the grant (David Fraser, Sarah Dromgoole, Paul Beaumont, Alan
Boyle, and Trevor Hartley). We are all indebted to Paul Beaumont and Trevor Hartley for
advice on the vexed question of the application of the Charter of Fundamental Rights in
cases where national rules of private international law are applied. Thanks are also due to
Colm O’Cinneide, who provided advice regarding the non-discrimination chapter. More
generally, we would like to thank Jeff Kenner for advice in relation to the Charter, David
Harris and Marko Milanovic for guidance in relation to the ECHR, and Ugljesa Grusic for
advice in relation to private international law. We would also like to thank our families for
their patience and support during the completion of this project.

All errors are, of course, our responsibility. We have endeavoured to state the law as at the
end of October 2015.

James ] Fawcett
Leicestershire

Miire Ni Shailleabhdin
Dublin

Sangeeta Shah
Nottingham

October 2015
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