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INTRODUCTION

The wanton destruction of valuable cultural property during armed con-
flict is omnipresent. The alarming pictures of the shelling of the Mostar
Bridge in Bosnia and Herzegovina are still in our minds as is the agitating
memorial of the Kaiser Wilhelm Church in Berlin, which preserved the
destroyed church as it was after World War I1. Also the very recent pictures
of Timbuktu are still present when Islamic rebel forces destroyed the pre-
cious mausoleums, landmarks of the region and set fire to a library contain-
ing thousands of priceless historic manuscripts.!

The reasons to destroy cultural property during armed conflicts are man-
ifold. Sometimes there is symbolic value behind the act as was the case
when the US wanted to send Iraqis and the whole world a clear message by
toppling the statute of Saddam Hussein in Paradise Square, Baghdad, on
9 April 2003.2 In other cases, like in the former Yugoslavia, the perpetrators
aimed at erasing whole ethnicities by destroying their cultural heritage and
thereby taking their identity.> Among others, thousands of mosques were
destroyed in Bosnia and Herzegovina in order to harm the Moslem popula-
tion.* During the Third Reich, similar motivations prompted the Nazis to
destroy synagogues and other Jewish places of worship.® The destruction of
cultural property by the Allies’ area bombing of German cities is also a
reminder of that time and the Allies’ attempt to break down German resis-
tance.% Vice versa Hitler's armed forces were ordered to raid British historic
civilian centres leading to massive destruction of cultural property.” Those
pictures stay in our minds and are clearly associated with the aftermath of
armed conflicts. But there are also other examples of destruction of cul-
tural property, which did not occur during an armed conflict. The al-Qaida
attack on the World Trade Center in New York on 11 September 2001
also manifested the destruction of cultural property, as did the Taliban’s

1 UNESCO, Damage to Timbuktu's cultural heritage worse than first estimated reports
UNESCO mission, Press Release of 7 June 2013. See also, KERSTEN, p. 1.
BEVAN, p. 91.
BEVAN, pp. 46-47.
RIEDLMAYER, pp. 9-20.
BEVAN, pp. 29-31.
BEVAN, pp. 73-75.
BEVAN, pp. 75-76.
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2 INTRODUCTION

deliberate destruction of the Buddhas of Bamyian in Afghanistan. Also the
Khmer Rouge’s wanton destruction of Buddhist and Moslem places in
Cambodia was an attack against the country’s rich cultural heritage and
will therefore be the subject of a case study in the last part of this thesis.

How can such acts of deliberate destruction be prosecuted under inter-
national law? The aim of this book is to analyse a number of issues, which
emerge from this question. Beforehand, though, it is vital to define the
main terminology.

Cultural property is vulnerable to many different crimes during armed
conflict and during peacetime, i.e. theft, illicit transport.® The subject-mat-
ter of this study, however, is the destruction of cultural property. According
to the Dictionary of the International Law of Armed Conflict, destruction
means “demolishing manufactured products, installations and materials,
or interrupting them or putting them out of order, for offensive or defensive
purposes in the course of military operations”.? Marginally, the following
assessment also deals with the damage, seizure and any form of misappro-
priation of cultural property. The thesis at hand, however, does not address
the question of pillage, illicit trafficking and the restitution of cultural
property, which is a vast topic on its own and can therefore not be included
in the following assessment. Consequently, inter alia, the Convention on
the Means of Prohibiting and Preventing the Illicit Import, Export and
Transfer of Ownership of Cultural Property!® and the UNIDROIT
Convention on Stolen or Illegally Exported Cultural Objects,”* which are
major treaties concerning the protection of cultural property from theft
and illicit transfer, are not considered in the following.!? Nor will the resti-
tution arrangements after Waterloo, World War 1 and II, the first Gulf War
as well as after the invasion of Iraq in 2003 be addressed in this writing.

According to Black’s Law Dictionary, cultural property is “movable or
immovable property that has cultural significance, whether in the nature of
antiquities and monuments of classical age or important modern items of
fine arts, decorative arts, and architecture. Some writers prefer the term
cultural heritage, which more broadly includes intangible cultural things
such as folklore, crafts, and skills”® However, it has to be held that the

8 See, Wyss, pp. 84-86; see also, O’KEEFE, Protection of Cultural Property, p. 3.

9 VERRI, Dictionary, pp. 40-41.

1014 November 1970, 823 UNTS 231.

124 June 1995, 34 ILM 1322.

12 For a short overview on these two treaties, see, FRANCIONI, Cultural Heritage, paras.
10-1L

13 GARNER ET AL., . 436.



INTRODUCTION 3

meaning of ‘cultural property’, as used in the thesis at hand, depends on the
context. The definition of cultural property in the international treaties
dealing with the protection of cultural property as well as in the provisions
concerning individual criminal responsibility for the destruction of cul-
tural property varies broadly.™#

Furthermore, as previously indicated, the expression ‘cultural heritage’
appears quite often in the context of cultural property. According to Jiri
ToMAN, “cultural heritage includes movable property (artistic works) as
well as immovable property (monuments, buildings, sites), works of expres-
sion (music, dance, theatre), intangible cultural property (folklore, talents,
rituals, religious beliefs, intellectual traditions) and so on. It implies respect
for and a resolve to protect the values that form part of that heritage”.!s
However, even this definition depends on the context since the definition
varies broadly depending on the respective treaty. For this writing only tan-
gible cultural heritage is relevant.

Since the issue at stake in part concerns acts perpetrated during armed
conflict one of the focuses of this writing lies on international humanitar-
ian law. With regard to the prosecution of the destruction of cultural prop-
erty, furthermore, international criminal law will be highly relevant in order
to make a suitable assessment of the question at hand. Although interna-
tional humanitarian law shares some of the goals and methods of interna-
tional criminal law, they only overlap in some parts. International
humanitarian law focuses on the prescription of norms for the protection
of the individual — and cultural property — during armed conflict. Those
norms are usually obligations upon States either to refrain from certain
conduct or to provide for legislations concerning individual criminal
responsibility in the case of violations of international humanitarian law.
In the latter function international humanitarian law overlaps with inter-
national criminal law.’® In the following the interface between interna-
tional humanitarian law and international criminal law in terms of the
destruction of cultural property and its prosecution will be analysed.

With respect to the interrelation of international humanitarian law
and international criminal law a war crime is a violation of a rule of
international humanitarian law that creates direct individual criminal

14 See, FRANCIONI, Cultural Heritage, para. 1. For a detailed enumeration of all the defini-
tions of cultural property used by the UNESCO in its conventions, see, BoyLAN, Appendix IV.

15 ToMAN, 1954 Hague Convention, p. 40.

16 CassEesE, Punishment of Breaches of International Humanitarian Law, p. 5; RATNER/
ABRAMS/BISCHOFEF, pp. 12-13; THURER, pp. 160-161.



4 INTRODUCTION

responsibility under international law.'” Hence, the rules, which constitute
individual criminal responsibility under international humanitarian law,
that is rules, which deal with violations or breaches of the respective treaty
will need to by analysed in the thesis at hand. The principle of individual
criminal responsibility for violations of international humanitarian law
arising directly under international criminal law was established in
Nuremberg and Tokyo after World War I1.8 It has since been endorsed by
the ad hoc tribunals and the International Criminal Court.’®

The rules of international humanitarian law also influence national
criminal law insofar as certain provisions obligate the State Parties to incor-
porate penal norms for the respective violations of international humani-
tarian law in their domestic legislation.2? It has to be held that international
humanitarian law contains a significant number of quite technical rules,
not every violation of which is criminal. Determining which violations of
international humanitarian law create individual criminal responsibility is
one of the principal challenges of international criminal law.?!

This study is divided into three parts. Part I analyses the protection of
cultural property as well as individual criminal responsibility for its destruc-
tion in international treaty law. The focus here lies on treaties dealing with
international humanitarian law, and therefore the protection of cultural
property from destruction during armed conflict. In addition, the few trea-
ties, which protect cultural property from destruction during peacetime,
will be discussed. The analysis of existing treaty law aims at evaluating the
respective treaty’s scope of application. Furthermore, it seeks to crystallise
the definitions of cultural property provided by the different treaties.
Moreover, an assessment will be made of the State Parties’ obligations with
respect to protection of cultural property. Most importantly, the analysis of
the treaties dealing with cultural property aims at crystallising the provi-
sions concerning violations and breaches of the respective treaty. Those
provisions might be the basis for the crimes dealing with the destruction of
cultural property under international criminal law and which will further
be developed upon in part II. Furthermore, part II will examine the prose-
cution of the destruction of cultural property by the international criminal

'7 WERLE, para. 929. For a more detailed definition of war crimes see, infra, pp. 108 et seq.
18 See, BAss10UNI, Crimes against Humanity, p. 473.

19 For an in-depth analysis of the evolution of individual criminal responsibility for core
international crimes, see, DAMGAARD, pp. 85-123.

20 WERLE, paras. 951-955.

21 WERLE, para. 959.
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tribunals by analysing existing case law. The focus will there lie on the
destruction of cultural property as war crimes and as crimes against
humanity. In part III then, the situation in Cambodia concerning the
destruction of cultural property during the Khmer Rouge Regime will be
assessed in form of a case study, which means that the findings gained
beforehand will be applied to this concrete case. Hence, part 11l will give an
overview on the practical application of the provisions, which entail indi-
vidual criminal responsibility for the destruction of cultural property.



