JEAN-MICHEL DETRY

CORPORATE
ACQUISITIONS
AND MERGERS

IN BELGIUM

@ Wolters Kluwer




Corporate Acquisitions and Mergers
in Belgium

Jean-Michel Detry

DLA Piper

This book was originally published as a chapter in Corporate
Acquisitions and Mergers.

General Editor: Peter Begg

$® Wolters Kluwer



Published by:

Kluwer Law International B.V.

PO Box 316

2400 AH Alphen aan den Rijn
The Netherlands

Website: www.wolterskluwerlr.com

Sold and distributed in North, Central and South America by:
Wolters Kluwer Legal & Regulatory U.S.

7201 McKinney Circle

Frederick, MD 21704

United States of America

Email: customer.service @wolterskluwer.com

Sold and distributed in all other countries by:

Quadrant

Rockwood House

Haywards Heath

West Sussex

RH16 3DH

United Kingdom

Email: international-customerservice @ wolterskluwer.com

DISCLAIMER: The material in this volume is in the nature of general comment only. It is not offered
as advice on any particular matter and should not be taken as such. The editor and the contributing
authors expressly disclaim all liability to any person with regard to anything done or omitted to be done,
and with respect to the consequences of anything done or omitted to be done wholly or partly in reliance
upon the whole or any part of the contents of this volume. No reader should act or refrain from acting
on the basis of any matter contained in this volume without first obtaining professional advice regarding
the particular facts and circumstances at issue. Any and all opinions expressed herein are those of the
particular author and are not necessarily those of the editor or publisher of this volume.

Printed on acid-free paper

ISBN 978-90-411-8991-2

This title is available on www.wolterskluwerlr.com

© 2017, Kluwer Law International BV, The Netherlands

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means. electronic, mechanical. photocopying, recording, or otherwise,
without the prior written permission of the publisher.

Permission to use this content must be obtained from the copyright owner. Please apply to: Permissions
Department, Wolters Kluwer Legal & Regulatory U.S., 76 Ninth Avenue, 7th Floor, New York,
NY 10011-5201, USA. Website: www.wolterskluwerlr.com

Printed and Bound by CPI Group (UK) Ltd, Croydon, CR0O 4YY.



CORPORATE ACQUISITIONS AND MERGERS

DLA Piper

DLA Piper is one of the world’s largest law firms, with offices across Asia Pacific,
Africa, Europe, the Middle East and the Americas. With a direct presence in over
thirty countries and relationship firms in jurisdictions where the firm does not have
its own offices, DLA Piper represents clients and helps them with their legal needs
wherever they do business. DLLA Piper’s global footprint enables its teams to work
cross-border and to project manage complex multi-jurisdictional transactions, while
preserving a single point of contact approach.

In Belgium, DLA Piper operates from two offices, in Brussels and in Antwerp. Rec-
ognized among Belgian leading law firms with over 100 lawyers, DLA Piper advises
national and international companies, national governments and institutions across
all areas of business law and industry sectors.

Author

Jean-Michel Detry is a member of the Brussels and of the Luxembourg Bars. His main
areas of expertise include corporate law, mergers and acquisitions and commercial
law. He also has expertise in corporate finance.

In the area of corporate and M&A, Jean-Michel Detry assists clients in connection
with corporate and group restructuring, acquisitions and takeovers of privately
held or publicly listed companies and private equity transactions. This includes the
setting up of holding and finance companies, national and cross-border mergers,
pre-acquisition legal audits, negotiation of share purchase agreements or asset deals,
joint venture and shareholders’ agreements, corporate compliance work as well as
all work related to agreements, corporate reorganization and private equity.

Jean-Michel Detry is also a well-known litigator, handling acquisition related litigation,
shareholders disputes, protection of minority shareholders, directors’ liability cases
and post-acquisition disputes. In this respect, he represents clients in court and acts
as counsel to parties or as arbitrator in domestic and international arbitration cases.

Acknowledgements

The author wishes to express special thanks to the following lawyers in the Brussels
office of DLA Piper for their assistance in connection with the updating of this chap-
ter: Virginie Lescot for her assistance in connection the update of the corporate law
sections, Gregory Komlosi and Tom Schepens, for their assistance in connection
with the update of the tax section, Daniel Colgan and Bram Vereecken for their
assistance in connection with the update of the competition law section and Eddy
Lievens and Pierre Dion for their assistance in connection with the update of the
labour law section.

il



CORPORATE ACQUISITIONS AND MERGERS




CORPORATE ACQUISITIONS AND MERGERS

Contents
T OUUICHION ... oo mivemocwnnnnssnonsannens saspsssnnsonesisssnsss soaFt SR IS TS TR TR AR R T S50 555 |
The ReglatOry BralEWORK v oo oo ovtassrsmsmioi vanstomeiss sossesss donums sssamassbssrvens 1
Specific Liegal ProviSiONs. s s sssismisassassssessvissasssnssssssss ssashssssashssaseass 4
Transfer of Shares and the Legal Monopoly of Banks and
Registered BroKers.... ... 4
Notification-of Major Transfers........ccecoeemreresisissssissismsssssesssmssssssminiins 4
Public Takeover Bids from ADLead . s mnmiisnsnmimmssimsmnissmssmms o S
Foreign Exchange Legislation: ........cecicvmsasiessveseas 5
General Provisions Relating to the Financial Servic
(TESMAY?) .........counnesorssssosssssnsssanssnnsisssasssasisdinssasssiions 5
Specific rules relating to Corporate Governance............cocecueeeereereeerenense. 8
| 5o ¥ 00 45 Ted () 0 OO e O 8
The Act of 13 April 1995 to Amend the Consolidated Commercial Companies
Acts of 30 November 1935 ... 8
The Act of 2 August 2002 Amending the Companies Code and the Act of
17 December 2008 Particularly Instituting Audit Committees in Listed
Companies and Financial Undertakings ... 9
I OAUICHON e et e e e e e e e e enannes 9
The Executive COMIMUITECE ......oevuieieiecieeeeeeeeeeeeeeeeeeeeeeeeaeeeeaeeaaeaaeaaeaeaes 9
The AUdit COMMILIEE........ooonrmreseesnesonss s snransssissesssssssssssmsss Gassmsissmstos 11
Independent DIrCCIONS srmursanssisanssisiss s smsississatasiosss ety 12
Independent Directors in Intra-Group Relations ............................ 14
DDATECLOLS” PPAY ... cvcoovesmuimeomrosmssesvessuommmmsusssasssonssasassmsmyonasngassssmsspsesessnssass 16
The Corporate Governance ‘COdEs.. . .....wsimmrmmnrmms s iessas 17
Specific rules relating to SMEs listed AT a stock exchange ...................... 18
INUrOAUCHON oo e e e 18
The Free Market 19
No Particular Conditions for Admission 19
ISSHET S ODHEAOT.. oo oo orocimesissmossmanancs v sors sesmsaessnssn 19
Trading Rules. ..., 20
Deal Settlementand Delivery s v 20
ATLCTTICK Ui e e e e aeaenan 20
Admission Conditions..............ooooiiiiiiiiiiiiieieens 20
Issuer’s Obligations ..., 21
Trading Rules:... oot aaissiommississ e 21
Deal Settlementand DEBVETY ..coovisoc sonmmrmrmasammnsinissasssnssesns 22
Specific rules relating to liability under company law......................... 22
Founders’ Liability.. . uraaasssnsimssmsi sttt st 22
INTOAUCTION o e e e e e e e e e e e e e e e aeaaes 2D,
BAADIIEY (o 23



CORPORATE ACQUISITIONS AND MERGERS

Liability of the Directors of a Belgian Limited Liability Company ....... 24
General Rules of Liability. cu e mmmpsawras st 24
Liability for Mismanagement (‘actio mandati’) ..., 25
Liability for Violation of Company Law or the Articles

() W U:1: 1616 1 {0) 0 1P T 26
Directors’ Liability in the Event of Bankruptey ..., 27
Liability of Directors in the Case of Insufficient Identification

of the COMMPANY: i::xireisitsienseaienisssntsisimesmisistioaiainaimessistisismasion 28
Liability for Non-payment of Wage Withholding Tax

(‘Income Tax Deducted at Source’) and/or VAT ... 28
Liability of Directors in Cases of Personal Interests........................ 29
Liability of the Directors for Overvaluation in the Case of

an Acquisition of Assets from Shareholders or Directors........... 29
Liability of the Directors in the Case of a Capital Increase............. 29
Liability in a Case of Conversion of Company Form ...................... 30
Criminal eIty .vseosansssmsisosssniinssstssiaassonis tinssssinmmssssisiioneasisinsions 30

Liability: of thie: Liquidatons . e mersesimesmimmsosnsimsmsmsnisssessensrsnes ismsssrasess 31

Most Common Types of Transactions.............cccoiiiiiiiiiiiiiiiciecee. 31

Private Acquisition ABTECIEIES .. . wsisisnsssnsintosstosssessssutessveiiniss et oo 31

TaAKEOVET BIAS ..o 32

Other Forms of Changes in Majority ..., 32

Transter Of SIATES OU ABSES ... . .snmixin cinsinsiinississdsns iissmnnsssosnsnsassbeniombbedins 32

Management Buy-Outs and Leveraged Buy-Outs...........c.ccccoviiiinnnene 33

Strategic AlANICES. . ..coueeueeiiiiiiiieiniiieertccneetese et seesneaes 34
POOLIMIG ..o 34
Share-TWINIIIIE . .. s inseranecotisasianignsi Fsomsssnsisissssssnssnsassssterasss siissn ehorkstatsssss 35
Joint Ownership Company and Temporary Company ... 35
PATECTSII - coveunssmstansonve ssvsuovwnivessves sesovnve s sson Sauss issouesysssass s e ssowisve i s on s sesss 36
EEIG and EIG ... 36
[JOIE VETIANE s cmsassasessmmsmssmns sose aimasss Seemeve s foe SeamesE s SR e SR ¥ SRR SR GRUA SR Ao 8 36
Specific Rules Relating To Share Ownership ... 37
Implications of Different Levels of Investment ..., 37
Limitation on Voting PoOWeTS:c.msamnss s smmismensyap o saesams 41
Special Majority Rules: Shareholders” Agreements............................... 41
Common Financing Methods. ... aassmmasmimimmamsssiinsess s 42
o U 42
Loan Stock, Convertible Loan Stock and Warrants ..., 43
Belgian Merger Control Lawand Practice: s ssmsmsnansmmmsmmmmaamiss 43
Regulatory FrameWork. .. cosomnommmmmavmsmemsismssmsse samms v s 43
The Administrative AuthOrities ... 43
Ambit of Merger Control Legislation 44
Obligation te: NOBIY crommwammmmen oo s e e st 46

vi



CORPORATE ACQUISITIONS AND MERGERS

Concentrations Subject to Control by the European
COTIIINIISSIONN et e e et e et e e e e e e e e e e e e ae s e e e e e ensnnaeeeenesnnnaaaes
Concentrations Subject to Control by the Belgian Competition

Concentrations Subject to Control by the European
COTITIIISEION c. v eieraeesveversonsssnanssnsonanssseranansansssssnsassssssossssnessisasonsibs ssss
Concentrations Subject to Control by the Belgian Competition
AN OTI s smmammssin s o ranisseysissbissssitsspsonssasens
Decision and Second Phase of the Investigation.............ccccoooiiininnnn.
Concentrations Subject to Control by the European
(087070010 03 o) L) o O T
Concentrations Subject to Control by the Belgian Competition
b.T0Td ¢ 10) 581 A AR RN S B RO

Concentrations Subject to Control by the European
COTDIMISSION 2 ov: 5505 s vsnsensaassess so¥uessyssnadsass sassssbssansorassosvssunsmassanssnrasnss
Concentrations Subject to Control by the Belgian Competition
ATIEROTILY...... .coevnrnnsnessnsnne srensansnensissss 5355 FEREE TR SRR R AR AR TS SRR ST T
Judicial ReVIeW :riccsmsscsmimasnimnasisonsssossmsivsssnssasissndassrizsuasssmsnsasssssssassssnsssoss
Appealing Decisions Rendered by the European Commission......
Appealing Decisions Rendered by the Belgian Competition
(EOUINICL. ... cve oeconmeneeonossonsnsnssssremenssongosshin Eats TR sRa ST sTR SR UG SRR A o KRS

TaXALON ASPEEES =.covsconpmsevrssssmesnrsminsssavosrt ississsssns susss sususassmsparanmsnsesspuasenyasasases
Belgian Corporation Tax System ..
TaxAtION! OF PLOIIES . oooreevnnensssnessosssssssaissss i vassmassssissasssesinss isssssssivasonsss
Taxation of Distributed Dividends ............oooovviviiiiiiiiiiicee
Participation Exemption for Dividends Received ...
TAX SLALUS OF INEETEST. «ovoveeeeerronammmsmnnmmassssnnsssannsrennnnsssssastias ssaiss sisssissimss
Capital Gains Taxation: Corporate Entities .........ccocooveeenninncnienne
Capital Gains Taxation: Individuals ...
Mergers and ACQUISIIONS...........couervervivrsreasesmssossensesmnsasassnsassasssnassuessonsensasss
Choice of the Method of Acquisition .....................
Tax Considerations Relating to the Purchaser
Neutrality of Mergers and DiviSions..........ccocooeviieiiininiicieniniennenn,
Parent-Subsidiary Merger
Merger of a Belgian Company into an Intra-European
Company (‘IEC’)
Merger of an IEC into a Belgian Company
Cross-Border Contribution of a Line of Business/Assets by
Universal TTamsler.. . .... ... o msmeiss sissssisaiss
VAT and Registration IIti€S:. oo inimmsmsmnsessssassssmsnnsmvesassesisseszonsnsss

Employment Considerations ...........oooveioiiiieininiieces
Information to be Given to the Workforce .........c.occoooiiiiii,
Termination of ' EMpPlOyIHENt CONEACES. .......oivurmimrmisesissvmmsmansnsivesssassasess

46

46
47

47

47
48

48

49
49

49

50
51
51

51

51
51
51
52
35
56
57
59
60
60
60
60
62

63
64

65
65

66

66
68

vil



CORPORATE ACQUISITIONS AND MERGERS

Notice Period or Compensation in Lieu of Notice ...
Genetal Prin@iples s s ssimsmmmmsessone s immsss s s s fosases s eimisnssss
Specific Provisions for White-Collar Workers ...
Specific Provisions for Blue-Collar Workers...................
The Indemnityin Lieu of NotiCe wannwmmpmommmsmassmises
Protected WOTKETS ...ooo.vviiiieeeeeeeeeee e

Closure of an Undertaking...........ooooiiiiiiiicceecee,
SCOPEC e
Dyity of INTOrmMation .y svimasesmsmesmissss svasssuessas i st
@1Ta Lty ) Vi (o (3 0m0 1F 1 R TSR
Amount of the Closure Indemmnity ...,

Collective DISINISSALS ....coeeeieeieeeeeeeee e

Information and Consultation Procedures..............ccccocoviiinnne.
Consultation with Workers” Representatives............ccooooioiin,
Notifying the Collective Dismissal to the Regional
Ermployment OMCe e mm s oros sy e stos s
Negotiation of a Social Plan.............c.ooi
Penalties. . ..ocoiiiiiiiii s
Collective Dismissal Indemmity s oz samimmasmesnnsmmenmimas
Minimum Niummber: of DiSIIssals ......oouesssamessamsomsssmesssn
Amount of the Collective Dismissal Indemmity ...,
Reintegration Indemnity and the Establishment of an Employment
ACHION) (GTOMIDS ts5ssu0sis0wme a5ev56 56 a8umtes Srudoss ssm oo 625 Fanbe St e 0w awas R
Transfer of a Part of a Business as a Going Concern ........cccccoooeeeeenn.

Procedural Formualitles:, . swmsimmssistssio s anas o aamisierimios i iiiiass
Mergers and Splits.......
Merger by Way of Absorption
Merger by Way of Constitution of a New Company.............c.c.........
Other Operations Equivalent to Merger..........ccccccoiviiiininicnnnne
Split to: ADSOTD A/ COMPATIY cuosrovs s sums rosmnssssnminssarioniossise s seisiostonss
Split to Set Up a New Company ..........ccccocoeiiiiiiiiiiiiiccieeeene
Combined Split Transaction ...
Summary of the Merger Process: s smammeesesissmsmnimmssosaness
Nullity of thié: MeEger OF SPHLi...cuc i st s
Cross-Border Mergers ...
Directive 2005/56/EC and the New Title V bis of Book XII of
the COMPANIES O Ersniosinmissmosmsssmmiimtes sy amimsase tvissrssms
Consideration for the Contribution: Rate of Balancing
Payment .o
5 56100550 U0 RO U S
Report by'the Manageineint Of BOAF.:.... o mvsosimmsmmennions

viii

68
68
70
70
71
71
71
71
72
72
72
73
73
73
74

74
74
75
76
77
77

78
78
79
79
80
80

82
83
83
84
84
85
86
86
86
87
87

88
92

92
93



CORPORATE ACQUISITIONS AND MERGERS

Anditor'§ RePOTte. sammssammsmsressmermnmsonssampss
Approval by the Shareholders in General Meeting.
Double Control on Legality ......ccoooooiiiiiiiiiiiiiic
Coming into Effect of the Merger: uauumaanmasarmmmnsmmrmrass
Contribution of a Line of Business or Contribution by Universal
Transfer of BUusIness ASSELS ..ocooovuiiieiiiee e e e e e e e eeearaeeeeeeeeeanns
HETIETAL. ... coneamvnnermepmossnssssnsnessnssnssopassasnnsensssssnssss Ssss s ToiTs SEE ST TS FRRIRRERS
Definitions: Universal Transfer, Line of Business and
BUSTIIESS ..o e e e e e e e e e aeaaaaaaes
Company Contribution or Transfer............cccooonn,
Contribution of a Line of Business or Contribution by Way of
Universal Transfer of BUuSINess ASSOLS o s rssmsnnse s ssivsizessss
The Transfer Of ASSE@IS.....ooooiiiiiiiiiiieeee e e e e eeeeaaeeeaeeaaaaaes
Transfers of Shares to the Contributing Company ..............c..c.......
Protection of Third PaBties ......qi:eamrmmsasmms nrmassiiss i
5 015 <10 LD 1 5 c R PR
Transfer of a Line of Business or Universal Transfer of Assets ..............

Obligation to disclose major sharcholdings (transparency regime) ........
I T OAUCHION s:ccnu55mssimucusass sunsnscssins onvssessssmasiomsassbesinnsasashssbsumass dbvsnssinasonsnsiass
Disclosure of Interests in Shares. ...

Calculation of PropOrtiONS: wss.as s msessamimissmmmmss bt
Events:/Giving Risé to NOIEAtION . .coocvssmsvussciosmmsssmisarsssssmssssnmsnnssousessnse
Persons Required to Make Notification...........cooveviiiiiiiiiniiinn,

Takeover Bids.....commmmmssmass
STOPE: Of APPIICAIOTN cc:cvvrrsssonnssesserssssosssvs rivsassariassanysssenssusiasnmensoss ssasmmsnrassosss
A Voluntary Offer of a Public Nature Made in Belgium .................
A Mandatory Bid Launched Over Securities Issued by a Company
Having its Registered Office in Belgium and Admitted to
Trading on a Regulated Market or an Officially Recognised
OrganiSed MATKEL. ....c..ouscoenencsacsonsnsssssorsnmassanssesisinsismnsissssisssssassss
A Mandatory Bid Launched Over the Securities of a Company
Having its Registered Office in Another Member State of
the EEA, Whose Principal Market Is Situated in Belgium
and Whose Securities Are Not Admitted to Trading on
a Regulated Market in the Member State in Which It Has
It ReGIStEred OIHICE s occiveisouesvusmonsssnsmimsessans ssssmamssnsanssvensssssnsanasss
A Mandatory Bid Launched in Belgium Over Voting Securities Not
Covered under §8§496 to 498 Above

Squeeze-Out Launched Pursuant to Section 513(1) of the Companies

[ @76 76 LIRS

94
95
96
O

98
98

98
98

99
99
99
99
100
101

101
101
102
103
104
104
104
104
105
106
106

108

108
108

109

109

110

110



CORPORATE ACQUISITIONS AND MERGERS

Voluntary Takeover Bids uvsmaromsmsmmmsmmmsmmser s
Conditions for Being AAMiSSIBEE ....vsismaesinsinsime i
Announcement of a Takeover Bid ...
Takeover Bid Price ..o
Obligations;on the Parties to: the Bid, ... wrwssmmsmssmmimsmmsiosss
Drafting, Approval and Distribution of the Prospectus..................
Dralting, Approval and Distribution of the Reply Memorial..........
Period for Acceptance of the Bid and Closure Thereof................

Sell-Onatl ProCedlie vyssisssasmess s s g s e o s s m s v e St daesnesasess

Deéfences Against 4 HOStle Bid. ... e o s smmessrmvososuss

MARAAIOTY BIAS! oo e oo ian s s oas smnaznamsansmaennnse e = emnsams
Offetice COMPAIIIES.. ... ornvsnsisiosss s imnimsssn s s s s ass s aRaR oot
SeCUrTES COVETE ..o e

Powers of the FSMA and the COourts .........ccoovvviivviiiiiiiiiiiiiee
The FSMA’s Regulatory Powers ..o,
Jurisdiction of Brussels Gourt of Appeal ..u.smamsssmmmmmmisseanss

BOUERZOOUNE st otsseubesos setse st o mitons s s oas sa ke s s e s shirems e s s iom ol
IO AACTIOTL. ... covverenesonossmssnsnosansosmssnassnsannsessosssssnsnnsasnusmossasnssnnnnnessinssssbonisiness
Sepueeze- Ot Bids: s s sumssmvmansssssgmmssos svesosissnisssimsmms maremsissiesnsass

OHEFer: COMPANIES cx5smomsimessessssssitasamosissasonssvvovsssnssssons sassssrmmssminss
SECUTTHES COVETC oo
OB TRIESHONIA......  oereeomnssnsesssseamssmsnssnnissssbsssdississassesmiaisismsis v s
Action 11 COMEETE . ssimmissses sies ssasianssysswsasssnesiosnsassssasme ssias sarsesmsa
Requirenients/Coneerning the Bid .....c.occuwvereivecisssinnenaniescosecanns
The SGUEEZE-OUL PLICE . ... corernsrrensonsomsnsssonmanmsessssmsnssmonsensssssssusnssmssnsas
PrOTEINIIE. ... vovmvsmose oo onnnssnsvanssns sansnssnnassssnsssossssiodsss doigesss siasss Sissiamssmarinsss
11,1107 1] o o O S SOOI
Designation of an Independent EXPert............cuvucmevesansessesanens
The BXPETL'S REPOLL. ... cvvnermreeresmvresmmsmrimssmsessonsssasampsanasnsassassessanses
Obligations During the Bid Pemiod .. qummemammmmmeisms e
Possibility for Holders of Securities to Complain........................
PrOSPE IS : ccusoimvussussroussssussunmsasssusranss ssasekseassnsssasns s ons s sassnsassnsonnsons
Reply MEITOTANAUIIL . ... ..coosnmnnssessannens saosnensasssssnssssionsihissossisss Jessismsnss
Period for Acceptance and Closure of the Bid ...........................
PrO( edural Rulcs Applicable to Squeeze-Outs in Private

(,( NETAL PIrOVISIONS:. ... ceunmnsenessssesesnsassssssssssssssisiasssesivassisssssssasimiamima
Publicizing the Procedire ...x uis oniinmiesssinsmssmsmsmsesiomnsssessssssssnies
Remarks by the Shareholders..........ouvioieiiesicnneceeiereeene
Closure Of the OFFer ......oviiii e

Buy-Back of OWn SHATes. .. oo sisesperess ensmmssamssvsassos
Introduction
Conditions for a Buy-Back of Own Shares................o

110
110
111
111
112
113
113
114
114
115
115
116
116
117
117
118

118
118
120
120
120
121
121
122
123
123
123
123
124
124
125
125
126
126

126
126
127
127
127

127
127
128



CORPORATE ACQUISITIONS AND MERGERS

Decision by the/General MECUIIE «. oxmmive s ssmsinsivmvessiosssstostuosio 128
Underlying GONAiiOnS . o s o s srssisssnsemnsossozes sassvssmsvssaesns 128
EXCEPUIOTIS .. ocn v mminnncssresrsessnmsassonnomnssssnssssnsssasssasanssassssssssss nmmessoi vt finss 129
BOINN, - 550m5s0ts e mmnn s nmsses 53 R R RS RS S S H OSSR P s o S S 129
Buy-Back of Own Shares by Listed Companies...........coeerveveiiennissesnenenns 130
Insider Trading 131
INITOAMCHON - .o ivesssesimses swsamsosyisssnesssss sses sHesRes sp TV ST S S SEE s S S SH AR TSR 6 131
Privileged INtormMation . ... o rsmimumassmms: satioiaisosssssimimnatoassiasonsssesmnsssss 131
Extent of the Prohibition ... 132
Powers of the BEMIA .. ......ccomioeninea e s e ommnsmsirso trtssssisonte s psiasnsts 134

Xi



CORPORATE ACQUISITIONS AND MERGERS

INTRODUCTION

[01] Since 2000, company law has undergone a large number of changes in Belgium,
coupled with some very important developments.

[02] The first major change was brought in by the Act of 7 May 1999, introducing
the Companies Code, and its implementing Royal Decree of 30 January 2001. The
new Companies Code replaced the Commercial Companies Acts, which were con-
solidated on 30 November 1935. Since it came into force on 6 February 2001, the
Code has already undergone a number of wide-sweeping changes. For instance, the
Act of 2 August 2002 and the Act of 2 May 2007 on the publicity of major holdings of
issuers whose shares are admitted to trading on a regulated market and introducing
miscellaneous provisions amended the company law provisions on the management
and control of private companies as well as companies having made a public call to
investor.

[03] Similarly, the Act of 17 December 2008, which chiefly introduced audit com-
mittees for listed companies and financial institutions, also amended a number of
Companies Code provisions to bolster the quality of financial information provided
to the general public.

[04] The Act of 2 August 2002 on regulation of the financial sector and financial
services sets forth a range of duties of information incumbent on issuers of financial
instruments and sets down rules on insider trading. The act also contains provisions
dealing with the powers of the Financial Services and Markets Authority (the FSMA),
formerly the Banking, Finance and Insurance Commission (the CBFA).

[05] As far as takeover bids are concerned, the entire domain is governed by the
Act of 1 April 2007, together with its implementing Royal Decree of 27 April 2007,
which transposes Directive 2004/25/EC.

[06] The legal and fiscal regime for cross-border mergers has also seen a number
of significant developments. On the one hand, section 77 of the Financial Ar-
rangements (Miscellaneous Provisions) Act of 8 June 2008 transposes the terms
of Directive 2005/56/EC of 26 October 2005 on cross-border mergers of limited
liability companies into Belgian law. On the other hand, the Act of 11 December
2008 transposing the European Directive of 17 February 2005 has introduced new
tax rules on cross-border reorganizations.

[07] Recently, the economic legislation has been thoroughly reformed and is now
embodied in the Code of Economic Law (CEL) dated 29 March 2013.

THE REGULATORY FRAMEWORK

Act of 2 March 1989 on the Disclosure of Shareholdings in Listed Companies and on
Take-Over Bids, Implemented by the Royal Decrees of 10 May 1989 and 8 November 1989

[08] The Act of 2 March 1989 on the disclosure of major share interests in companies
listed in Belgium. The first chapter of the Act, amended by the Act of 18 July 1991
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and the Act of 2 August 2002, related to the disclosure of share interests. A Royal
Decree implementing the first chapter of this Act was promulgated on 10 May 1989.

[09] Before being repealed by the Royal Decree of 27 April 2007, this Act also con-
tained the second chapter on takeover bids and changes in controlling interests in
companies that make, or have made, public offers to investors. The Royal Decree of
8 November 1989 implementing the second chapter of this act was also repealed by
the Royal Decree of 27 April 2007.

Act of 6 August 1993 on the Fiscal Aspects of Mergers and Divisions

[10] The fiscal aspects of mergers and acquisitions were basically regulated by the
Act of 22 December 1989. This act was amended by the Act of 6 August 1993, which
came into force on the same date as the Act of 29 June 1993, i.e., 1 October 1993.
The fiscal aspects of acquisitions and mergers are discussed below.

Act of 6 April 1995 on the Status and Control of Investment Undertakings and on
Investment Intermediaries and Aduvisers

[11] This act contains provisions governing investment undertakings and their
control, investment intermediaries and advisers. It no longer contains provisions
governing secondary markets, stock exchanges or their control.

Act of 7 May 1999 (Companies Code)

[12] The Act of 7 May 1999, named the Companies Code, constitutes a general
codification of most of the statutory provisions applicable to companies, including
economic interest groupings and agricultural companies. The Companies Code com-
bines provisions of civil law, commercial law and accounting law. It came into force
on 6 February 2001. The Companies Code replaces the Consolidated Commercial
Companies Acts, which formerly governed commercial companies.

Act of 2 August 2002 on Supervision of the Financial Sector and Financial Services

[13] This act regulates secondary markets for financial instruments and their control.
It contains provisions governing financial markets as well as transactions relating to
financial instruments. In this regard, the act lays down the various duties of infor-
mation incumbent on an issuer of financial instruments and sets out the new rules
on insider trading.

[14] This actalso contains the provisions relating to the establishment of the Belgian
regulator, the Financial Services and Market Authority (‘FSMA”), its status and its powers.

Act of 2 August 2002 Amending the Companies Code and the Act of 2 March 1989 on the
Disclosure of Shareholdings in Listed Companies and Takeover Bids

[15] This act made important amendments to company law relating to the manage-
ment and control of private companies as well as companies having made a public
calls to investors. According to corporate governance principles, the main goal pur-
sued by this act was to improve propriety in the operation of companies with regard
to their management and investors.

9
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Act of 16 June 2006 on Public Offers of Investment Securities and the Admission of
Investment Securities for Trading on Regulated Markets

[16] This act was intended inter alia to incorporate into Belgian law the provisions of
two European directives: (a) the Directive of 4 November 2003 on the prospectus to
be published when securities are offered to the public or admitted to trading; (b) the
Directive of 9 March 2005 organizing new committees with regards to financial services.

Takeover Bids Act of 1 April 2007 and Its Royal Decrees of 27 April 2007 on Public Share
Purchase and Takeover Bids

[17] The entire rules governing takeover bids are now set down in the Takeover Bids
Actof 1 April 2007, the Royal Decree of 27 April 2007 on public share purchase offers
and the Royal Decree of 27 April 2007 on takeover bids. The Act is a transposition of
Directive 2004/25/EC of 21 April 2004 on takeover bids and is more generally intended
to modernize the rules governing all public share purchase bids. The Takeover Bids
Actand its two implementing royal decrees thus incorporate, with minor alterations,
the majority of the provisions dealing with takeover procedures that were hitherto
contained in Chapter II of the Act of 2 March 1989 and in the Royal Decree of 8
November 1989 on takeover bids and changes in the control of companies together
with the public disclosure provisions previously contained in the Act of 22 April 2003.

The Royal Decree of 14 November 2007 on the Obligations on Issuers of Financial
Instruments Admitted for Trading on a Belgian Regulated Market

[18] This Royal Decree lays down a general obligation incumbent on any financial
issuer admitted to a market regulated in Belgium to communicate to the general
public any information necessary for the transparency, integrity and proper func-
tioning of the market. Certain specific obligations are also laid down in relation to
periodic and occasional information requiring to be disclosed.

Act of 17 December 2008, in Particular Instituting Audit Commuattees in Listed Companies
and Financial Undertakings

[19] This Act amends certain sections of the Companies Code to bolster the quality
of financial information issued and is aimed at streamlining corporate management.
In particular, the Act transposes certain provisions of Directive 2006/43/EC.

Finance (Miscellaneous Provisions) Act of 8 June 2008 (Official Gazette, 16 June 2008)

[20] Section 77 of the Act transposes into Belgian law the provisions of Directive
2005/56/EC of 26 October 2005 on cross-border mergers of limited liability compa-
nies. These rules are now contained in the new title VI bis (*Specific rules on cross-border
mergers and equivalent transactions’) of book XI (‘Corporate reorganisations’).

Act of 11 December 2008 ‘Transposing the European Directive of 17 February 2005

[21] This Act introduced the new tax rules on cross-border reorganizations. It trans-
posed Directive 90/434/EEC of 23 July 1990 on the common system of taxation ap-
plicable to mergers, divisions, transfers of assets and exchanges of shares concerning
companies of different Member States.
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The 2009 Belgian Code on Corporate Governance

[22] In 2004 the Corporate Governance Committee published the Belgian Code
on Corporate Governance for listed companies. This document refers to the latest
version of the redrafted Code dated 12 March 2009.

The Code of Ixconomic Law of 29 March 2013

[23] Between 2010 and 2014, the economic legislation has been thoroughly re-
formed. The reformed economic legislation is now embodied in the CEL dated 29
March 2013. This code replaces, amongst others, the Act on market practices and
consumer protection of 2010.

SPECIFIC LEGAL PROVISIONS

Transfer of Shares and the Legal Monopoly of Banks and
Registered Brokers

[24] With a few exceptions, the Act of 2 August 2002 on the supervision of the financial
sector and financial services maintains the traditional principle that all transactions
involving listed securities have to be effected on the stock market. In this respect,
section 24 of this act lists exceptions to the obligation on investors to go through the
stock market when carrying out transactions involving financial instruments listed
on a stock exchange and issued by Belgian establishments and undertakings. This
principle does not apply to:

(a) occasional transactions between private individuals;

(b) the assignment of financial instruments conferring at least 10% of the voting
rights of the issuing company or entity;

(c) assignments of financial instruments conferring voting rights between closely
linked companies;

(d) transactions between different departments of the same collective investment
undertaking as referred to in Book III of the Act of 4 December 1990 on
financial transactions and financial markets.

[25] Upon the recommendation of the FSMA, the King may exclude professional
investors from the scope of paragraph 1, under such conditions and limits as he
may determine.

Notification of Major Transfers

[26] We would point out that operations in which it is intended to dispose of one-
third or more of the share capital of an undertaking whose business is located in
Belgium and whose equity amounts to EUR2 500 000 or more must first be notified
to the Minister for Economic Affairs, the Minister of Finance and the relevant State
Secretary for Regional Economy. Notification has no longer been required in the
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Walloon Region, however, since 1 January 2004 or in the Flemish Region since 1
January 2006.

Public Takeover Bids from Abroad

[27] Since 1 July 2003 and by contrast with the previous situation, any foreign company
publicly offering its securities in Belgium without having a subsidiary or branch in
Belgium is required to file its incorporation deed and its articles of association with
the clerk of Brussels Commercial Court (section 88, Companies Code).

Foreign Exchange Legislation

[28] Currency exchange operations are regulated under sections 137 et seq. of
the Act of 6 April 1995. From an institutional point of view, the exchange market is
governed by the Act of 2 January 1991, on the Institut Belgo-Luxembourgeois du
Change/Belgisch Luxemburgs Instituut voor de Wissel (‘the Institute’).

[29] Until 5 March 1990, there was a very flexible exchange control system for foreign
currencies, based on a two-tier foreign exchange market controlled and administered
by the Institute. The two markets were the regulated market, on which commercial
transactions were effected, and the financial market, on which financial transactions
were effected. In some cases, there was a choice as to the exchange market on which
a transaction could be effected. However, this system was abolished in March 1990.
Now, the Institute is entrusted with supervising foreign payments from and to the
Belgian—-Luxembourg Economic Union, and with implementing exchange controls.
It also provides statistical information on the balance of payments of the Belgian—
Luxembourg Economic Union.

General Provisions Relating to the Financial Services
and Markets Authority (‘FSMA’)

[30] The CBFA, which was the product of integration of the Insurance Regulator
with the Banking and Finance Commission, was the single regulatory body for the
Belgian finance sector since 1 January 2004. It was replaced by the ‘FSMA’ on 1 April
2011, as a consequence of the adoption of the Twin Peaks legislation. The FSMA is
an autonomous body endowed with legal personality and having its registered office
in the administrative district of the Brussels-Capital Region.

[31] The functioning and composition of the FSMA are laid down in the Act of
2 August 2002 on regulation of the financial sector and financial services. These
functions have undergone significant changes since the financial crisis. The Twin
Peaks-reforms has consigned both the micro- and micro- prudential supervision of
banks to the National Bank of Belgium. The FSMA, on the other hand, is responsible
for the market conduct supervision.
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