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Preface

This book examines the deployment of contract as a regulatory mechanism in
government policies across a broad spectrum of economic and social relation-
ships in contemporary Britain. These range from the financing and provision
of public services to the control of behaviour among school pupils and young
offenders. My argument is that at the heart of the phenomenon of contractu-
alization lies a distinctive mode of governance — the New Public Contracting —
in which powers and responsibilities are devolved to public agencies in various
contracting arrangements preserving central government controls and powers of
intervention. The book demonstrates the practical problems and deficiencies in
legal accountability and control associated with such policies, and suggests some
ways of ensuring increased responsiveness in the performance of these public ser-
vice functions. It draws on empirical and theoretical research I have carried out
with colleagues over a fifteen-year period,’ and more generally, on research on
contracting, contracts and competition undertaken by academics from a variety
of disciplines.” The analysis is distinguished from recent contributions on this
topic by other writers in the traditions of private law, administrative law, and con-
sticutional law by its scope, theoretical position, and socio-legal inter-disciplinary
perspective.

Part I introduces the New Public Contracting and establishes its contemporary
significance. Chapter 1 begins by distinguishing the core behavioural, legal, and
rhetorical dimensions of the conceptof contract. Following Macneil, the argument
is that contractual relations are defined by the presence of ten essential or common
contract norms in varying combinations. The traditional classification of govern-
ment contracts, based on the distinction between ‘external’ contracts enforceable
at private law and non-enforceable ‘internal’ contracts, is rejected in favour of
a socio-legal typology that reflects the different administrative, economic, and
social control functions of contemporary public contracting. Accordingly three
main types of the New Public Contracting are distinguished: administrative con-
tracts, economic contracts, and social control contracts. Each entails the deliberate
attempt by the state to structure social behaviour — within government, in the eco-
nomic organisation of public services, and in state—itizen relationships — through

t P Vincent-Jones, D Campbell, A Harries, and W Seal, Conflict and Cooperation in Contracting
for Professional Services: A Comparative Study, (ESRC Final Report, 1998).

2 D Campbell, and P Vincent-Jones, (eds), Contract and Economic Organisation: Socio-Legal Ini-
tiatives (Aldershot: Dartmouth, 1996); S Deakin, and ] Michie, (eds), Contracts, Cooperation and
Competition: Studies in Economics, Management and Law (Oxford: Oxford University Press, 1997);
K Walsh, Public Services and Market Mechanisms: Competition, Contracting and the New Public
Management (Houndmills: Macmillan, 1995).
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regulatory arrangements that harness the contract norms for the attainment of
determinate public policy purposes. An outline is provided of the distinctive
regulatory anatomies of these types of the New Public Contracting. While admin-
istrative contracts are a form of hierarchical regulation, both economic contracts
and social control contracts involve regulation by contract within hierarchical regu-
latory frameworks. The basic theme of the book is that while in business and other
private relations contract serves as a mechanism of joint utility maximisation
through which the parties may govern and adjust their on-going relationships to
mutual benefit,? such welfare-enhancing conditions are much more problematic
and difficult to attain through programmes of policy-driven regulation involving
public contracting. A major concern is therefore with how inappropriate central
regulation may damage the norms that support trust and cooperation in these con-
tractual relations, and thereby impede the overall attainment of the government’s
public service policy objectives.

Chapter 2 locates contemporary public contracting developments in their
broader policy context, tracing the genealogy of the New Public Contracting from
the early 1980s through to the present day. The relationship between the New
Public Contracting and the New Public Management is explored in depth. Here
I suggest that the UK has been particularly influenced by a market/competition
model of public management reform, in comparison with a more restricted ‘man-
agerialist contractualist’ conception that has been dominant in other countries.
The chapter shows how the separate administrative and economic functions of
the New Public Contracting have nevertheless been brought within a coherent
overall policy framework governing public services, through guidance in the form
of Better Quality Services (BQS) in central government and the statutory regime of
best value in local government. While such regimes may appear to leave senior
managers free to choose how to deliver best value or better quality services at
optimal cost, in practice discretion is exercised according to central standards and
guidelines which favour certain competitive processes, thus limiting options and
circumscribing choice. The extension and development of the New Public Con-
tracting under New Labour is set in the context of ‘centralized decentralization’
and the increasing power of the ‘new centre’ of government (the Treasury in asso-
ciation with the Cabinet Office) in driving forward policies directed at raising
productivity and increasing Britain’s international competitiveness.

Part II develops the key theoretical concepts of regulation, responsiveness, and
relationality. In Chapter 3 1 suggest a synthesis between recent theories of regu-
lation and theories of governmentality. The focus is on the necessarily limited
capacities of the state in achieving regulatory goals, and on the vocabularies,
technologies, and techniques through which power is exercised in contemporary
societies. The New Public Contracting is shown generally to operate by rendering

3 D Campbell, and D Harris, ‘Flexibility in Long-Term Contractual Relationships: The Role of
Cooperation’ (1993) 20 JLS 166.
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responsible (or ‘responsibilizing’) social agents through contractual commitments
and obligations undertaken across a whole range of administrative, economic
and social relationships. Chapter 4 unpacks the meaning of ‘responsiveness’ by
distinguishing a number of dimensions of this concept in the regulation literature:
regulator sensitivity; restorative justice; collaborative regulation; organizational
learning; institutional adaptation; public accountability; and responsiveness to
consumer/citizen needs. This discussion leads to the formula that will be used
in the subsequent evaluation of the New Public Contracting: ‘responsiveness =
effectiveness + legitimacy’. While effectiveness denotes the efficient deployment
of means to the attainment of given ends, legitimacy refers to the need both for
public deliberation in the determination of fundamental policy goals, and for the
nurturing of qualities of institutional morality and values of good administration
within organizations engaged in public service networks. For various reasons,
legitimacy is shown to be the more important of these criteria.

Chapter 5 draws together the theoretical threads of the previous two chaprers
and establishes more precisely the regulatory perspective informing the remainder
of the book. Administrative contracts, economic contracts, and social control
contracts are shown to be part of wider ‘contracting regimes, deploved by the
state in efforts to attain determinate policy purposes. A range of problems of
unresponsiveness is predicted in the operation of such regimes. In addition to
significant legitimacy deficits in the policy process, I suggest that excessive central
government interference is likely to have a negative impact on the ability of
public agencies to perform the regulatory functions they have been assigned in an
efficient and responsive manner. There is a tendency in many cases for the New
Public Contracting to undermine norms that are essential to effective contractual
relations, as indicated in Chapter 1.

Part I1I examines in depth the institutional structures and environments of par-
ticular instances of each of the three main forms of the New Public Contracting.
The focus is on governance problems that have arisen in practice both in the man-
agement of contracts and in the wider operation of contracting regimes. Chapter 6
considers two main types of administrative contract used in the restructuring of
relations within government: (1) framework documents linking executive agencies
and government departments; and (2) Public Service Agreements (PSAs) linking
spending departments and the Treasury/new centre of government. The perfor-
mance indicators and targets embodied in these administrative contracts pervade
all levels of the organization and delivery of public services, and are reflected more
concretely in the responsibilities devolved to public agencies in other forms of
the New Public Contracting. The system of government by contractual rargets is
subjected to crirtical scrutiny. The main concern in these administrative contracts
is with the operation of contract norms in structuring, confining, or checking the
exercise of public power in these relationships. )

Chapter 7 explores recent government policies directed at encouraging
both competition for public services through outsourcing and marker testing,
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and the quasi-market organization of entire welfare sectors on the basis of
the purchaser-provider split. Rather than examine particular sectors in detail,
economic contracting regimes are analysed here in terms of three sets of
relationships — purchaser—provider; state—purchaser; and state—provider — illus-
trated with reference to a range of practical contract governance problems. My
principal concern in this chapter is with the effectiveness component of respon-
siveness. Particular attention is paid to the manner in which the contractual
purchaser—provider relationship is conditioned by the hierarchical regulatory rela-
tionship between central governmentand the public purchasing or commissioning
agency. Complementing this analysis, Chapter 8 focuses on the role of citizens and
consumers in economic contracting regimes. It considers how the development
of supply-side competition in quasi-markets is being supplemented by a range
of choice, voice, and exit mechanisms involving direct links between consumers
and providers in service arrangements that are increasingly difficult to classify as
private or public. Here I argue that we are witnessing the transition from quasi-
market to regulated market organization in major public service sectors such as
health and education, and suggest that in this regard the New Public Contracting
may represent a temporary stage in the drift towards increasingly privatized forms
of service provision.

Chapter 9 considers how relationships between the state and individual citizens
are being structured increasingly through social control contracts in the fields of
unemployment and employment services, criminal justice, and education. The
responsiveness of these regulatory arrangements is evaluated with reference to the
common contract norms of reciprocity, consent, choice, and power. Here there
are particular concerns about the fairness of terms of contracts and the adequacy
of safeguards against unwarranted interference by the public agency with indi-
vidual autonomy. A contrast is drawn between social control strategies based on
centrally determined regulatory frameworks and the more organic development
of contractual techniques by professionals in the spheres of probation and social
work. The agendas and rationales are shown to be entirely different, with greater
governance problems being anticipated in the case of state-imposed measures.

Part IV examines in depth the role of law in the governance of the New Public
Contracting. Chapter 10 reviews the deficiencies in legal accountability that have
generally been identified in current debates as accompanying the developments
described in the foregoing chapters. Various proposals for legal reform in admin-
istrative law, private law, and constitutional law are subjected to critical scrutiny.
Rather than attempt to extend or develop private or public law in any particular
direction, I suggest that a hybrid reform strategy is most likely to be successful
in protecting both the public interest and the particular interests of parties with
stakes in public contracting processes.

This leads naturally to the discussion of the role of law in contractual gover-
nance in Chapter 11. The first part of this chapter considers how legal procedural
reforms might help increase legitimacy and effectiveness by controlling the pace
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and extent of contractualization across the whole range of New Public Contracting
phenomena. I suggest that a major role for responsive law should be to structure
the exercise of discretion by ministers and officials in respect of both the devel-
opment of general policy and its implementation by public agencies in particular
instances. The availability of information at all levels of decision making on pub-
lic contracting is shown to be an essential component of such ‘proceduralization’.
One of the purposes of disclosure of information is to maximize responsiveness by
improving the quality of public deliberation. Lack of democratic involvement and
public deliberation is likely to increase the risk both of inappropriate selection of
form of public service organization and of unresponsive regulation. The remain-
der of the chapter explores how legal frameworks might be reformed in order
to help increase effectiveness and fairness through the strengthening of institu-
tions governing administrative contracts, economic contracts, and social control
contracts. Given the differences in the functions of these contracts, it cannot be
expected that conclusions reached in one sector or setting will be applicable in
another. The assumption is that public contracting, in whatever form, requires
appropriate institutional support for any potential for increased responsiveness
inherent in such arrangements to be realized.

Chapter 12 summarizes the main arguments and conclusions concerning the
failures of responsiveness in the New Public Contracting, and makes a number
of policy recommendations for the reform of particular contracting regimes and
legal procedures aimed at improving the quality of decision making on a wide
range of public service issues in contemporary Britain. Eight conditions of respon-
sive regulation are expounded as basic elements of a theory of public contractual
governance. Four such conditions are concerned mainly with the appropriate
support in governance relationships of the contract norms, and four with further
institutional and organizational dimensions of responsiveness in the design and
implementation of contracting regimes. Finally, in lamenting the general lack of
transparency and accountability in New Labour’s privatization and contractual-
ization agendas, I conclude with a plea for a new ‘social contract’ that might serve,
at an abstract level, to orient continuing debates on how public service functions
should be performed.

A brief note on the organization of material and the structure of the book may
be of help to the reader. My deliberate purpose has been to address the general
questions of why successive governments in modern Britain have resorted to
contractual regulation across such a wide range of social relations, with what degree
of success in the attainment of policy goals, and with what implications for legal
governance. The analysis of particular administrative, economic, and social control
contracts is subordinated to this investigation, and to the development of a general
thesis about the limits of public contractual governance. This thematic approach
has meant that each of the three main forms of the New Public Contracting is
considered at various points throughout the book rather than in self-contained
chapters. I hope nevertheless that the chapter headings, sub-headings and index
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enable the reader with more specialist interests in one or other of these fields to
navigate the text without too much difficulty. Similarly, readers in the disciplines
of public administration, public management and policy studies, as well as law
and socio-legal studies, should find the relevant material accessible. Due to the
range and complexity of the subject matter, the treatment of economic contracts in
Chapters 7 and 8 is necessarily more synoptic than the coverage of administrative
contracts and social control contracts elsewhere in Part III. These chapters need
to be considered in the context of the foundational material contained in Part I.
I should stress that my principal concern is with contractualization in England,
leaving to one side the significant issue of policy divergence on public service
reform accompanying devolution within the UK. Finally, for a legal audience,
I emphasize that — consistent with the socio-legal approach and the fundamental
distinction between contract behaviour and norms on the one hand, and the
law governing such behaviour on the other hand — I have reserved questions of
specifically legal analysis and reform for consideration in Part IV.
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