CRIMINAL LAW
IN THE USA

SECOND EDITION

D. SCOTT BROYLES

)

{Ei Wolters Kluwer

Law & Business



Criminal Law in the USA

Second Edition

D. Scott Broyles

This book was originally published as a monograph in the International
Encyclopaedia of Laws/Criminal Law.

General Editors: Roger Blanpain, Frank Hendrickx
Volume Editor: Frank Verbruggen

Wolters Kluwer

Law & Business




Published by:

Kluwer Law International

PO Box 316

2400 AH Alphen aan den Rijn
The Netherlands

Website: www.kluwerlaw.com

Sold and distributed in North, Central and South America by:
Aspen Publishers, Inc.

7201 McKinney Circle

Frederick, MD 21704

United States of America

Email: customer.service @aspenpublishers.com

Sold and distributed in all other countries by:
Turpin Distribution Services Litd.

Stratton Business Park

Pegasus Drive, Biggleswade

Bedfordshire SG18 8TQ

United Kingdom

Email: kluwerlaw @ turpin-distribution.com

DISCLAIMER: The material in this volume is in the nature ol general comment only. It is not offered
as advice on any particular matter and should not be taken as such. The editor and the contributing
authors expressly disclaim all liability to any person with regard to anything done or omitted to be done,
and with respect to the consequences of anything done or omitted to be done wholly or partly in reliance
upon the whole or any part of the contents of this volume. No reader should act or refrain from acting
on the basis of any matter contained in this volume without first obtaining professional advice regarding
the particular facts and circumstances at issue. Any and all opinions expressed herein are thosce of the
particular author and are not necessarily those of the editor or publisher of this volume.

Printed on acid-free paper.

ISBN 978-90-411-5882-6

This title is available on www.kluwerlawonline.com

@© 2015. Kluwer Law International BV, The Netherlands

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmilted in any form or by any means, electronic, mechanical. photocopying, recording, or otherwise.
without writien permission from the publisher.

Permission o use this content must be obtained from the copyright owner. Please apply to:
Permissions Department, Wolters Kluwer Legal, 76 Ninth Avenue, 7th Floor, New York, NY

10011-5201, USA. Email: permissions @kluwerlaw.com

Printed and Bound by CPI Group (UK) Ltd, Croydon, CRO 4YY.



Table of Contents

The Author
List of Abbreviations

General Introduction

§1. THE GENERAL BACKGROUND OF THE COUNTRY
. Geography and Climate
11. Population
1. Economy
IV. Political System and Administrative Structure
A. The Founding Principles of the American Constitution
B. Political System
1. Congress
2. The President
3. The Judiciary
4. Administrative and Governmental Agencies
V. The Judicial System
A. Overview
B. The Federal Criminal Courts
1. Federal District Courts
2. Federal Court of Appeals
3. United States Supreme Court
C. The State Courts

§2. CRIMINAL LAW AND PROCEDURE, AND THE CRIMINAL
JUSTICE SYSTEM

I. Definitions of Criminal Law
A. Criminal Law
B. Substantive Criminal Law
C. Criminal Procedure

II. Overview of the Criminal Justice System
A. Law Enforcement
B. The Prosecutorial Function
C. Investigations and Arrests
D. Trial Jurisdictions

17
17
18
18
19
19
20

21
22

ke

25
25
26
26
26
27
27
28
37

38
38
38
38
39
39
39
40
42
42



Table of Contents

E.

I
G

Prison System and After-Care
The Bar

. Statistical Overview

IT1. Trends within Criminal Justice

§3. THE HISTORICAL BACKGROUND

84. SOURCES OF CRIMINAL LAW
I. National and Local Sources

A.

1

B
C.
D.
E
. In

The Constitution

The Common Law

Statutory Legislation

Statutorily Delegated Legislation
Court Decisions

ternational Sources

A. Treaty Law

B.

Customary Law

§5. CLASSIFICATIONS AND TECHNIQUE OF CRIMINAL LAW

Part I. Substantive Criminal Law

Chapter 1. General Principles

§1. THE PRINCIPLE OF LEGALITY

§2. THE PRINCIPLE OF THE INDIVIDUAL GUILTY MIND

I. Li

mitation on Penalization

II. Legality and Interpretation

§3. THE PRINCIPLE OF PROPORTIONALITY

Chapter 2. Scope and Application of Criminal Statutes
§1.

§2.

PRINCIPLES CONCERNING THE APPLICABILITY OF CRIMINAL

STATUTES WITH RESPECT TO TIME

I. Prohibition of Retroactive Criminal Law

II. Retroactivity of the Milder Statute

PRINCIPLES CONCERNING THE (EXTRA) TERRITORIAL APPLICABILITY

OF CRIMINAL [LLAW
I. The Territorial Principle
1. Extraterritorial Criminal Jurisdiction

A.

B.
C.

Principles
Cases
Localization

42
43
44

45

46
47
47
47
47
48
48
48
48
50

S0



Table of Contents

D. The Effect of Foreign Adjudication and Execution

§3. PRINCIPLES CONCERNING THE APPLICABILITY OF CRIMINAL
STATUTES WITH RESPECT TO PERSONS
I. Immunities Based on National Public Law
II. Immunitics Based on International Public Law

Chapter 3. General Principles of Criminal Liability
§1. INTRODUCTION: THE BASIC ELEMENTS OF CRIMINAL OFFENSES

§2. THE MATERIAL OR PHYSICAL ELEMENT (ACTUS REUS)
. Description

II. Explication

I1. Acts, Omissions, and Causation
A. Offenscs of Action
B. Offenses of Omission
C. Commission by Omission
D. Causation Offenses

I'V. Classification of Offenses from the Point of View of the
Matenal Element
A. Momentary and Continuing Offenses
B. Occasional and Habitual OfTenses

§3. THE MORAL OR MENTAL ELEMENT (MENS REA)
I. Subjective Guilt or Culpability
II. Strict Liability
III. Degrees of Intent
A. General Intent
B. Specific Intent
IV. Mens Rea Categories

A. Intentionally
B. Purposefully
C. Knowingly
D. Recklessly
E. Negligently

Chapter 4. Justification, Excuse, and Other
Grounds of Impunity

§1. GENERAL PRINCIPLES

§2. GROUNDS OF JUSTIFICATION
I. Public Duty or Orders of the Authorities
II. Self-Defense
A. Its Rationale

61

62
62
63

64

64

64
64

65
65
65
65
66

66
66
67

67
67
67
68
68
68
68
68
69
69
69
70

71

71

71
71
72
72



Table of Contents

B. Position within the National Law
C. Conditions
I. Conditions Relating to the Attack
2. Conditions Relating to the Defense
D. Legal Presumptions ol Self-Defense
E. Putative Self-Defense
II. Legitimate Resistance against Unlawlul Acts of Civil Servants
IV. Necessity

A. Necessity as a Justification
B. Conditions
C. Putative Necessity

V. Consent ol the Victim

§3. GROUNDS OF EXCUSE
I. Introduction
II. Minority
11, Insanity
A. Standards for Determining Insanity :
The M’Naghten Test
The Deific Command Test
The Trresistible Impulse Test
The Durham Product Rule
The Federal Test
. The MPC’s Test
B. Insanity at the Moment of the Act or Omission
C. Competency to Stand Trial
D. Diminished Capacity
IV. Intoxication
V. Force Majeure and Coercion (aka “Duress™)
VL Ignorance or Mistake
A. lgnorance or Mistake of Law
B. lgnorance or Mistake ol Fact

S ol il

Chapter 5. Incomplete or “Inchoate™ Criminal Offenses

§1. CRIMINAL ATTEMPT

I. Describing the Problem

[I. Attempt Statutes
The MPC Test
The Last Act or Last Step Test
The Physical Proximity Test
The Dangerous Proximity Test
The Unequivocality Test
The Probable Desistance Test
The Indispensable Element Test
[11. Conditions

A. Intent to Commit a Crime or a Misdemeanor

ammonE>

72
72
72
73
74
74
75
75
76
76
76
77

77
77
77
78
78
79
79
79
80
80
30
81
81
81
81
82
83
83
85

86

86
86
86
87
87
88
88
88
88
&9
89
89



Table of Contents

B. Beyond Preparation to Perpetration
C. Frustration and Abandonment

IV. Attempting the Impossible

V. The Punishment for Attempt

§2. SOLICITATION

§3. PARTICIPATION IN, OR PARTIES TO, CRIMINAL OFFENSES
. General Remarks
[I. Forms of Participation Provided for by Law
A. Accomplice Liability
Principal in the First Degree
Principal in the Second Degree
Accessory Belore the Fact
Accessory After the Fact
Modern Accomplice Statutes and the MPC
Withdrawal from Participation

Shigh By b=

§4. CONSPIRACY
[. The Actus Reus
[I. The Mens Rea
III. The Overt Act
1V. The MPC
V. Withdrawal from a Conspiracy

§5. ENTRAPMENT
Chapter 6. Classification and Survey of Criminal Offenses
§1. GENERAL CLASSIFICATIONS OF CRIMINAL OFFENSES

§2. SURVEY OF CRIMINAL OFFENSES
[. Criminal Offenses under the Federal Code
I1. State Criminal Offenses

Chapter 7. The Sanctioning System
§1. THE GENERAL SANCTIONING SYSTEM

§2. PUNISHMENT
. The Principal Penalties
A. The Death Penalty
B. Custodial Penaltics
C. Fines
1. Accessory Penalties
A. Special Confiscation

89
90
90
91

91

92
92
92
92
93
93
93
93
94
94

95
95
96
96
96
97

97

99

99

99
99
101

102

102

102
102
102
104
104
105
105



Table of Contents
B. Publication
C. Loss of Rights
D. Deprivation of Political and Civil Rights

Chapter 8. Corporate Criminal Liability
1. OVERVIEW

[. Respondeat Superior

IT. The Model Penal Code

[11. Corporate Agents and Officers
Part II. Criminal Procedure
Chapter 1. Principles, Institutions, Stages
§1. THE JUDICIAL ORGANIZATION

§2. THE STAGES OF THE CRIMINAL PROCESS

Chapter 2. The Investigatory Process

§1. THE SEARCH AND SEIZURE OF PERSONS AND PROPERTY
. Definition of Searches and Seizures Protected by the Constitution

A. Searches
B. Scizures

I1. Conditions Attached to Searches and Seizures
A. Requirement of a Search Warrant

B. Standard of Prool for a Warrant: Probable Cause

C. Exceptions to the Warrant Requirement
Warrantless Searches

Conscnt Scarches

The “Plain View™ Doctrine

The Terry Doctrine

Scarches of Vehicles and Containers
. Inventory Searches

R

[II. Consequences of an Unlawful Search: The “Exclusionary Rule”

“ur
(%]

. THE INTERROGATION PROCESS
I. Questioning and the “Voluntariness™ Standard
1I. The Miranda Decision
HI. The Sixth Amendment “Right to Counsel™

§3. PROCEDURES FOR IDENTIFICATION
I. Eyewitness Identification
II. Identification Techniques Involving the Body
IIT. High-Tech Investigative Techniques

10

106
106
106

108

108
108
109
109

111

113

113
113
113
115
116
116
116
118
118
118
119
119
119
120
121

121
121
122
124

124
124
125
126



Table of Contents

Chapter 3. Pre-trial Proceedings 129
§1. INITIAL DECISIONS AND PROCEEDINGS 129
I. The Prosecution’s Initial Decisions 129
A. The Decision to Prosecule 129
B. Pre-trial Diversion 129
C. Bail 130
IL. Initial Proceedings 131

A. The Complaint, Indictment, Initial Appearance, and
Probable Cause Hearing 131
B. The Grand Jury 132
C. The Discovery Process 133
D. Pleas and Plea Bargaining 134
Chapter 4. The Trial 137
§1. THE JURY 137
I. An Overview 137
II. Jury Selection 137
§2. TRIAL RIGHTS 139
I. Presence at Trial 139
II. Privilege against Self-Incrimination 139
lI. Compulsory Process 140
IV. Conlrontation of Witnesses 140
V. Assistance of Counsel 141
§3. DOUBLE JEOPARDY 142
I. In General 142
Il. Acquittals 143
. Mistrials 144
IV. Dismissals 144
V. Convictions 145
§4. THE BURDEN OF PROOF AND THE VERDICT 145
I. The Burden of Proof 145
I1. The Verdict 146
[11. Decadlocked Juries 147
[V. Jury Nullification 147
Chapter 5. The Appellate Process 149
§1. THE RIGHT TO AN APPEAL 149
. The Right in General 149
II. Standards of Review 149
A. Plamn Error 149



Table of Contents

B. Harmless Error
1. Habeas Corpus

Part 111. Sentencing and Imprisonment

Chapter 1. General Principles of Sentencing

§4.

I. The General Principles
A. Retribution
B. Deterrence
C. Rechabilitation
D. Incapacitation
II. Grounds for Increasing or Decreasing Punishment
A. Aggravating Circumstances
B. Recidivism
C. Extenuating Excuses
D. Mitigating Circumstances
III. Alternatives to Incarceration
A. The Suspended Sentence
B. Probation
C. Other Alternatives
IV. Concurrence of Offenses

. THE DIFFERENT SENTENCING SYSTEMS
. SENTENCING PROCEDURES

. STRUCTURED SENTENCING

[. Mandatory Minimum Sentences
1. Sentencing Commissions

A. The Federal System

B. The State Systems

RECENT SENTENCING DEVELOPMENTS

Chapter 2. The Prison System

NI

§2

ORGANIZATIONAL STRUCTURE
I. Prison Administration and Classification ol Penitentiaries
[1. Classification of Prisoners

. THE PENITENTIARY REGIME

. Introduction

II. Visits and Correspondence
11I. The Media and Free Speech
IV. Prison Labor

V. Disciplinary Measures

150
151

|53

153
153
155
155
155
155
155
155
156
157
157
157
157
157
158
158

159

159

159
159
160
160
161

161

163

163
163
164

164
164
164
165
166
166



§3. PRISONERS™ RIGHTS AND COMPLAINT PROCEDURES
§4. EARLY RELEASE

General Conclusion

Selected Bibliography

Index

Table of Contents
166

167

169

171

173

13



Criminal Law in the USA

Second Edition

D. Scott Broyles

This book was originally published as a monograph in the International
Encyclopaedia ol Laws/Criminal Law.

General Editors: Roger Blanpain, Frank Hendrickx
Volume Editor: Frank Verbruggen

Wolters Kluwer

Law & Business




Published by:

Kluwer Law International

PO Box 316

2400 AH Alphen aan den Rijn
The Netherlands

Website: www kluwerlaw.com

Sold and distributed in North, Central and South America by:
Aspen Publishers, Inc.

7201 McKinney Cirele

Frederick, MD 21704

United States of America

Email: customer.service@aspenpublishers.com

Sold and distributed in all other countries by:
Turpin Distribution Services Lid.

Stratton Business Park

Pegasus Drive, Biggleswade

Bedfordshire SGI8 8TQ

United Kingdom

FEmail: kluwerlaw @ turpin-distribution.com

DISCLAIMER: The material in this volume is in the nature ol general comment only. It is not offered
as advice on any particular matter and should not be taken as such. The editor and the contributing
authors expressly disclaim all liability to any person with regard to anything done or omitted (o be done,
and with respect to the consequences of anything done or omitted 1o be done wholly or partly in reliance
upon the whole or any part of the contents of this volume. No reader should act or refrain from acting
on the basis of any matter contained in this volume without first obtaining professional advice regarding
the particular facts and circumstances at issue. Any and all opinions expressed herein are those of the
particular author and are not necessarily those of the editor or publisher of this volume.

Printed on acid-free paper:

ISBN 978-90-411-5882-6

This title is available on www.kluwerlawonline.com

© 2015, Kluwer Law International BV, The Netherlands

All rights reserved. No part of this publication may be reproduced. stored in a retrieval system. or
transmitted in any form or by any means, clectronic, mechanical, photocopying. recording, or otherwise,
without writien permission [rom the publisher,

Permission to use this content must be obtained from the copyright owner. Please apply to:
Permissions Department, Wolters Kluwer Legal, 76 Ninth Avenue, 7th Floor, New York, NY

10011-5201. USA. Email: permissions@kluwerlaw.com

Printed and Bound by CPI Group (UK) Lid, Croydon, CR( 4YY.



The Author

D. Scott Broyles is an Associate Professor at the Charlotte School
ol Law. Professor Broyles is an accomplished political science
expert and terrorism and organized crime litigator.

Prior to joining CSL. Professor Broyles served as an Assistant
United States Attorney (AUSA) for the Western District of North
Carolina, originally specializing in Organized Crime and Drugs.
He later moved into the White Collar Crime division where he
was an Assistant Appellate Chief, Anti-Terrorism Coordinator
and International Coordinator leading anti-terrorism and interna-
tional cases. During his tenure with the federal government. Pro-
fessor Broyles received high honors as an outstanding litigator. He earned the
OCDETF Case of the Year Award in 2000 and the John Marshall Award for Out-
standing Legal Achievement for Trial of Litigation in 2003 for successfully pros-
ecuting the first case under the Material Support of a Terrorist Organization Statute
(U.S. v. Hammoud).

Before serving as an AUSA, Professor Broyles practiced with the law firm Nixon,
Yow, Waller & Capers in Augusta, Georgia, specializing in the areas of general liti-
gation, labor law and insurance defense.

In addition to earning a J.D. degree at Washington and Lee University, Professor
Broyles also holds a Ph.D. degree from the Institute of Philosophic Studies at the
University of Dallas. Professor Broyles has been an adjunct professor in Political
Science and American Studies at Queens University. Early in his career he taught in
the Political Philosophy Department of the University of Dallas.

Author’s Assistants

James Minick graduated from the Charlotte School of Law in 2010, where he
served as an Associate Justice of the moot court and as the Senior Managing Editor
of the Charlotte Law Review.

Jennifer Blair-Smith and Carly Blades graduated from Charlotte Law in 2011.
Hailey Hawkins graduates [rom Charlotte Law in 2014.

Mr. Minick. Ms. Blair-Smith, Ms. Blades and Ms. Hawkins served as Research
Assistants (o Professor Broyles in the composition and revision of this manuscript
and their contributions thereto cannot be overstated.




The Author



Table of Contents

The Author
List of Abbreviations

General Introduction

§1. THE GENERAL BACKGROUND OF THE COUNTRY
I. Geography and Climate
I1. Population
[I. Economy
IV. Political System and Administrative Structure
A. The Founding Principles of the American Constitution
B. Political System
1. Congress
2. The President
3. The Judiciary
4. Administrative and Governmental Agencics
V. The Judicial System
A. Overview
B. The Federal Criminal Courts
1. Fedgral District Courts
2. Federal Court of Appeals
3. United States Supreme Court
C. The State Courts

§2. CRIMINAL LAW AND PROCEDURE, AND THE CRIMINAL
JUSTICE SYSTEM

I. Definitions of Criminal Law
A. Criminal Law
B. Substantive Criminal Law
C. Criminal Procedure

II. Overview ol the Criminal Justice System
A. Law Enforcement
B. The Prosecutorial Function
C. Investigations and Arrests
D. Trial Jurisdictions

38
38
3%
38
39
39
39
40
42
42



