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Challenging Territoriality in
Human Rights Law

Human rights have traditionally been framed in a vertical perspective with
the duties of States confined to their own citizens or residents. Interpretations
of international human rights treaties tend either to ignore or downplay
obligations beyond this ‘territorial space’. This edited volume challenges the
territorial bias of mainstream human rights law. It argues that with increased
globalisation and the impact of international corporations, organisations and
non-State actors, human rights law will become less relevant if it fails to adapt
to changing realities in which States are no longer the only leading actor.

Bringing together leading scholars in the field, the book explores potential
applications of international human rights law in a multi-duty-bearer setting.
The first part of the book examines the current state of the human rights obli-
gations of foreign States, corporations and international financial institutions,
looking in particular at the ways in which they address questions of attribu-
tion and distribution of obligations and responsibility. The second part is
geared towards the identification of common principles that may underpin a
human rights legal regime that incorporates obligations of foreign States as
well as of non-State actors.

As a marker of important progress in understanding what lies ahead for
integrating foreign States and non-State actors in the human rights duty-
bearer regime, this book will be of great interest to scholars and practitioners
of international human rights law, public international law and international
relations.

Wouter Vandenhole holds the UNICEF Chair in Children’s Rights — a joint
venture of the University of Antwerp and UNICEF Belgium — at the Faculty
of Law of the University of Antwerp (Belgium). He is the spokesperson of
the Law and Development Research Group and chairs the European Research
Networking Programme GLOTHRO. He has published widely on economic,
social and cultural rights, children’s rights and transnational human rights
obligations and is a founding member of the Flemish Children’s Rights
Knowledge Centre and co-convener of the advanced summer course on human
rights for development (HR4DEV).



Routledge Research in Human Rights Law

Available titles in this series include:

The Right to Development in
International Law

The Case of Pakistan

Kbhurshid 1gbal

Global Health and Human Rights
Legal and Philosophical Perspectives
Jobn Harrington and Maria Stutiaford

The Right to Religious Freedom in
International Law

Between group rights and individual rights
Anat Scolnicov

Emerging Areas of Human Rights in the
21st Century

The role of the Universal Declaration of
Human Rights

Marco Odello and Sofia Cavandoli

The Human Right to Water and its
Application in the Occupied Palestinian
Territories

Amanda Cabill

International Human Rights Law and
Domestic Violence

The effectiveness of international human rights
law

Ronagh McQuigg

Human Rights in the Asia-Pacific Region
Towards Institution Building
Hitoshi Nasu and Ben Saul

Human Rights Monitoring Mechanisms of
the Council of Europe
Gauthier de Beco

The Positive Obligations of the State under
the European Convention of Human Rights
Dimitris Xenos

Vindicating Socio-Economic Rights
International Standards and Comparative
Experiences

Paul O'Connell

The EU as a ‘Global Player’ in Human
Rights?
Jan Werzel

Regulating Corporate Human Rights
Violations

Humanizing Business

Surya Deva

The UN Committee on Economic, Social
and Culwural Rights

The Law, Process and Practice

Marco Odello and Francesco Seatzu

State Security Regimes and the Right to
Freedom of Religion and Belief
Changes in Europe Since 2001

Karen Murphy

The European Court of Human Rights in
the Post-Cold War Era

Universality in Transition

James A. Sweeney

The United Nations Human Rights Council
A Critique and Early Assessment
Rosa Freedman

Children and International Human Rights
Law

The Right of the Child to be Heard
Aisling Parkes

Litigating Transnational Human Rights
Obligations

Alternative Judgements

Mark Gibney and Wouter Vandenhole

Reproductive Freedom, Torture and
International Human Rights
Challenging the Masculinisation of Torture
Ronli Noa Sifris

Applying an International Human Rights
Framework to State Budget Allocations
Rights and Resources

Rory O'Connell, Aoife Nolan, Colin Harvey, Mira
Dutschke and Eoin Rooney

Human Rights Law in Europe

The Influence, Overlaps and Contradictions of
the EU and the ECHR

Kanstantsin Dzebtsiarou, Tobias Lock, Theodore
Konstadinides and Noveen O’ Meara

Nomadic Peoples and Human Rights
Jérémie Gilbert



Children’s Lives in an Era of Children’s
Rights

The Progress of the Convention on the Rights
of the Child in Africa

Afua Twum-Danso Imobh & Nicola Ansell

China’s Human Rights Lawyers
Advocacy and Resistance
Eva Pils

The Right to Equality in European Human
Rights Law

The Quest for Substance in the Jurisprudence
of the European Courts

Charilaos Nikolaidis

Business and Human Rights in South East
Asia

Risk and Regulatory Turn

Mahdev Moban & Cynthia Morel

Indigenous Peoples, Title to Territory,
Rights and Resources

The Transformative Role of Free Prior and
Informed Consent

Cathal M. Doyle

Challenging Territoriality in Human Rights
Law

Building Blocks for a Plural and Diverse Duty-
Bearer Regime

Wourer Vandenbole

Forthcoming titles in this series include:

Jurisdiction, Immunity and Transnational
Human Rights Litigation
Xiaodong Yang

Extraterritoriality and International Human
Rights Law

The Spatial Reach of African Human Rights
Treaties

Takele Soboka Bulto

Human Rights Law and Personal Identity
Jill Marshall

In Pursuit of Human Rights

NGOs, Pedagogy and Praxis in Grassroots
Africa

Joanne Coysh

Reconciling Cultural Diversity and
International Human Rights Obligations
The Compatibility Approach in the Practice of
International Human Rights Institutions
Michael K. Addo

Social and Economic Rights in Theory and
Practice

A Critical Assessment

Helena Alviar Garcia, Karl Klare & Lucy A.
Williams

The Human Rights Approach to Disability
Cases and Materials
Andreas Dimoponlos

Socio-Economic Rights in Emerging Free
Markets

Comparative Insights from India and China
Surya Deva

Capturing Caste in Law
The Legal Regulation of Caste Discrimination
Annapurna Wanghray

Care, Migration and Human Rights
Law and Practice
Siobhdn Mullally

The Protection of Vulnerable Groups
under International Human Rights Law
Ingrid Nifosi-Sutton

The Law and Practice of the European
Social Committee
Francesco Seatzu and Amaya Ubeda de Torres

Human Dignity and Degrading Treatment
in the European Convention on Human
Rights

The Ends of Article 3 of the European
Convention on Human Right

Elaine Webster

Comparative Executive Clemency
The Prerogative of Mercy in the
Commonwealth

Andrew Novak



The work reported on in this publication has been financially
supported by the European Science Foundation (ESF), in the framework
of the GLOTHRO Research Networking Programme, Beyond

Territoriality: Globalisation and Transnational Human Rights Obligations,
bitp:l/www.glothro.org.



Contributors

Koen De Feyter is the Chair of International Law at the University of Antwerp
(Belgium), Faculty of Law. He is the Convenor of the International research
network on ‘Localising human rights’ and Chair of VLIR-UOS (Flemish
Interuniversity Council — university cooperation for development). He
publishes on international law, development and human rights. He is the
author of World Development Law (Intersentia 2001) and Human Rights:
Social Justice in the Age of the Market (Zed Books 2005). His most recent
edited volumes include The Local Relevance of Human Rights (CUP 2011),
Globalization and Common Responsibilities of States (Ashgate 2013) and The
Common Interest in International Law (Intersentia 2014).

Mark Gibney is the Belk Distinguished Professor at UNC-Asheville. His
most recent book projects include: The Handbook of Human Rights (edited
volume with Anja Mihr) (Sage Publications 2014); Watching Human
Rights: The 101 Best Films (Paradigm Publishers 2013); The Politics of
Human Rights: The Quest for Dignity (with Sabine Carey and Steven Poe)
(CUP 2010); Universal Human Rights and Extraterritorial Obligations (edited
volume with Sigrun Skogly) (University of Pennsylvania Press 2010);
and The Global Refugee Crisis (ABC-CLIO 2010). Since 1984, Gibney has
directed the Political Terror Scale (PTS), which measures levels of physi-
cal integrity violations in more than 185 countries (bttp://www.political
terrorscale.org).

Ashfaq Khalfan is the Researcher and Advisor on Obligations Beyond
Borders at Amnesty International’s International Secretariat. He is also
the Chair of the Board of Governors of the Centre for International
Sustainable Development Law. Relevant publications include ‘Division
of Responsibility’ and ‘Accountability Mechanisms™ in M. Langford, W.
Vandenhole, M. Scheinin and W. van Genugten (eds), Global Justice, State
Duties: The Extraterritorial Scope of Economic, Social, and Cultural Rights
in International Law (CUP 2013) and co-authored publications include
Sustainable Development Law: Principles, Practices and Prospects (OUP
2004); Manual on the Right to Water and Sanitation (COHRE, AAAS,
UN-HABITAT and SDC 2008); and The Significance of Human Rights in



xii  Contributors

MDG-based Policy Making on Water and Sanitation: An Application to Kenya,
South Africa, Ghana, Sri Lanka and Laos (COHRE 2009). He has previ-
ously served as the Policy Coordinator on Legal Enforcement of Economic,
Social and Cultural Rights at Amnesty International, directed the Right
to Water Programme at the Centre on Housing Rights and Evictions, and
consulted for the Office of the UN High Commissioner for Human Rights
(OHCHR) and the German Technical Cooperation Agency (GTZ). He
holds a doctorate in law from Oxford University and degrees in common
law, civil law and political science from McGill University.

Jernej Letnar Cerni¢ is an Assistant Professor of Human Rights Law at the
Graduate School of Government and European Studies, where he serves as
a Vice-Dean. He graduated from University of Ljubljana with the France
Preseren award. He completed his PhD in Human Rights Law in 2009
at the University of Aberdeen. He also serves on the management board
of the European Union Fundamental Rights Agency and on the steering
board of the GLOTHRO project. Jernej is holder of a Jean Monnet module
awarded by the European Commission and of a two-year Slovenian research
grant for his research project on ‘Corporate obligations under economic,
social and cultural human rights’. Jernej is an Editor-in-Chief of Dignitas
— Slovene Journal of Human Rights and a member of the International
Human Rights Committee of the International Law Association and of
the Institut international des droits de 'homme. His publications include
Making Sovereign Financing and Human Rights Work (Hart 2014, co-edited
with Juan Pablo Bohoslavsky); Jernej Letnar Cernié is also a co-author
of a commentary of the Constitution of the Republic of Slovenia. He has
written extensively on human rights law and international law and has
been active in civil society in Slovenia and beyond.

George Pavlakos is Research Professor at the Faculty of Law, University of
Antwerp where he directs the Centre for Law and Cosmopolitan Values,
and Professor at the School of Law, University of Glasgow. Amongst
the research awards he has received are two Alexander von Humboldt
Fellowships and an FWO-Odysseus grant. He is the author of Our Knowledge
of the Law (Hart, 2007) and has recently edited Reasons and Intentions in Law
and Practical Agency (CUP, 2015). He is general editor of the book series
Law and Practical Reason at Hart Publishing and general co-editor of the
journal Jurisprudence published by Routledge. During the fall of 2015
George Pavlakos will be a Fernand Braudel Senior Fellow at the EUI in
Florence, working on a monograph on the philosophy of International Law.

Ian Seiderman is presently the Legal and Policy Director of the International
Commission of Jurists, which he rejoined in 2008, having previously served
as Legal Adviser from 2000-05. He served as Senior Legal Adviser for
Amnesty International from 2005-08. He has advised both organisations
on a broad range of legal and policy questions in the areas of international



Contributors  xiii

human rights law and international humanitarian law, including on ques-
tions of torture and detention, administration of justice and fair trial,
economic, social and cultural rights, and business and human rights.
Previously, he was legal adviser to the Special Rapporteur on Torture of the
UN Commission on Human Rights, Sir Nigel Rodley, and served as staff
attorney with the US-based Central American Refugee Center. He earned
his PhD cum laude at Utrecht University in 2000 and also holds an LLM
(Essex), Juris Doctorate (City University of New York at Queens College)
and BA (University of Pennsylvania).

Margot E Salomon is Director of the Centre for the Study of Human Rights,
London School of Economics (Acting); Director of the Laboratory for
Advanced Research on the Global Economy; and Associate Professor in the
Law Department. Margot specialises in international human rights law and
global economic justice and has consulted and published widely on the topic.
She has been a consultant to the World Bank’s Nordic Trust Fund on human
rights and economics (201 1) and to the Office of the UN High Commissioner
for Human Rights on extreme poverty and human rights (2009); Advisor to
the UN High-level Task Force on the Right to Development (2004—09); and
a member of the International Law Association’s Committee on the Rights of
Indigenous Peoples (2008—12). She is currently vice-chair of the Association
of Human Rights Institutes. Recent publications include: ‘Of Austerity,
Human Rights and International Institutions’ ELJ (2015); ‘From NIEO
to Now and the Unfinishable Story of Economic Justice’ (2013) ICLQ; and
‘Deprivation, Causation, and the Law of International Cooperation’ in M.
Langford, et al. (eds), Global Justice, State Duties: T'he Extraterritorial Scope of
Economic, Social, and Cultural Rights in International Law (CUP 2013).

Martin Scheinin is Professor of International Law and Human Rights at
the European University Institute. He was a Member of the UN Human
Rights Committee and is currently the UN Special Rapporteur on the pro-
tection and promotion of human rights and fundamental freedoms while
countering terrorism. Currently, he is the President of the International
Association of Constitutional Law. He has published widely in the field of
international, constitutional and human rights law and his books include:
The Impact of Human Rights Law on General International Law, edited with
M. Kamminga (OUP 2009); International Protection of Human Rights: A
Texthook, edited with C Krause (Abo Akademi University Institute for
Human Rights 2009); and Cultural Human Rights, edited with F. Francioni
(Martinus Nijhoff 2008).

Wouter Vandenhole teaches human rights and holds the UNICEF Chair
in Children’s Rights at the Faculty of Law of the University of Antwerp
(Belgium). He chairs the Law and Development Research Group of his
Faculty, and the European Research Networking Programme GLOTHRO
(Beyond Territoriality: Globalization and Transnational Human Rights



xiv  Contributors

Obligations). Vandenhole sits on the editorial board of Human Rights and
International Legal Discourse and of the Journal of Human Rights Practice. He
has researched and published widely on economic, social and cultural rights,
children’s rights and transnational human rights obligations. Key publica-
tions on transnational human rights obligations include: ‘Extraterritorial
Human Rights Obligations: Taking Stock, Looking Forward’ (2013)
European Journal of Human Rights; M. Gibney and W. Vandenhole (eds),
Litigating Transnational Human Rights Obligations: Alternative Judgments,
Routledge Research in Human Rights Law (Routedge 2014); and M. Langford,
W. Vandenhole, M. Scheinin and W. van Genugten (eds), Global Justice,
State Duties. The Extraterritorial Scope of Economic, Social and Cultural Rights
in International Law (CUP 2013).

Willem van Genugten is Professor of International Law at Tilburg
University, The Netherlands. In addition, he is Extraordinary Professor
of International Law at the North-West University, South Africa. Some
relevant publications include: The United Nations of the Future; G lobalization
with a Human Face, authored with K. Homan, N. Schrijver and P. de Waart
(KIT Publishers 2006), selected by Choice Magazine (US) as Outstanding
Academic Title 2007; and ‘Protection of Indigenous Peoples on the African
Continent: Concepts, Position Seeking, and the Interaction of Legal
Systems’ (2010) American Journal of International Law 29—65; Harnessing
Intellectual Property Rights for Development Objectives (Wolf Legal Publishers
2011). He co-edited with M. Langford, W. Vandenhole and M. Scheinin
Global Justice, State Duttes. The Extraterritorial Scope of Economic, Social and
Cultural Rights in International Law (CUP 2013).



Preface

When we first started our collaborative work which has led to this volume,
extraterritorial human rights obligations were quite peripheral or unarticu-
lated in human rights scholarship. Ten years down the line, the issue may
appear more topical than ever. It has been expanded beyond obligations of
States to also cover non-State actors, and it is increasingly seriously addressed
in mainstream scholarship.

The Research Networking Programme, Beyond Territoriality — Globalisation
and Transnational Human Rights Obligations (GLOTHRO), has sought to
deepen the understanding of human rights obligations of foreign States, ie
States other than the territorial ones, and to examine the legal implications
of the expansion of the realm of human rights duty-bearers beyond the State.
During its life as a European Science Foundation programme, GLOTHRO
organised two major conferences, no less than ten workshops, a highly suc-
cessful doctoral school, provided exchange grants to young scholars, and
has produced a whole line of agenda-setting publications with leading pub-
lishers. In addition, it reached out to the non-academic community, both
non-governmental and governmental actors, to engage in the debate.

Beyond activities and outputs, the legacy of GLOTHRO is first and fore-
most that it has built a European interdisciplinary research community of
junior and senior scholars. The research community on transnational human
rights obligations also extends far beyond Europe to include scholars from the
US, Australia, India, Kenya, South Africa and Uganda, and many other coun-
tries. This relatively small but vibrant research community will now have
the task of taking the research agenda forward. That is already happening, in
particular by junior researchers who study specific cases of settings in which
transnational human rights questions arise, in areas such as diplomacy, digital
communication and armed conflict.

Substantively, the understanding of extraterritorial human rights obligations
has increased rather dramatically during GLOTHRO's life-span. Thanks to the
commitment of the ETO (Extra-Territorial Obligations) Consortium, a wide
network of human rights related civil society organisations and academics, in
September 2011 the Maastricht Principles on Extraterritorial Obligations in
the Area of Economic, Social and Cultural Rights (the Maastricht Principles)
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were adopted by 40 academic, NGO and practitioner experts. The Maastricht
Principles are today the main point of reference in any debate on extrater-
ritorial human rights obligations in the area of economic, social and cultural
rights.

The increased attention over the last 15 years or so to the human rights
obligations of other States than the territorial one is a discourse loaded with
two foundational paradoxes. First, the position that human rights would be
primarily or exclusively territorial in nature does not reflect the historical
emergence of human rights as a concept of international law. Traditionally,
a State could hold foreign States to account for how they treated its nationals
but was not supposed to interfere in what those other States did with their
own nationals. This was the paradigm of ‘diplomatic protection” where a
State was acknowledged as having a legitimate interest in protecting the
rights of its own nationals, wherever situated. In the League of Nations era
between the two World Wars, States were keeping an eye on each other as
to how a foreign State treated ‘national minorities’ living within its borders,
ie groups that had a historical, linguistic or other tie with another, often
neighbouring State. Finally, the atrocities of the Nazis and of World War
Two triggered the breakthrough of the concept of human rights in the United
Nations Charter (1945) and the Universal Declaration of Human Rights
(1948). The revolutionary significance of this step was that other States and
the international community as a whole were finally acknowledged as having
a legitimate interest in how a State treats its own nationals within its own
territory. Previously, this would have been seen as an improper interference
in the internal affairs of a sovereign State. The underlying idea was to fill a
gap, not to create a regime of exclusivity. It is a sad paradox of history that the
traditionally weak role that international law has had in shielding individuals
against violence and oppression from their own State is now being used to
deny exactly the same protection to any others than those who happen to live
within the territory of a State.

It is true that some of the main human rights treaties that deal with civil
and political rights — namely the UN Covenant on Civil and Political Rights
and the European Convention on Human Rights — came to use the notion of
‘jurisdiction’ together with the word ‘everyone’ in pronouncing the central
obligation of a State to respect and protect human rights. The consistent
practice, since the very first Uruguayan cases of the early 1980s, of the Human
Rights Committee acting under the first-mentioned treaty demonstrates that
there is no conceptual difficulty in including extraterritorial acts of a State
under that central obligation. Sadly, after the atrocious terrorist attacks of 11
September 2001 and the resulting global hunt for suspected terrorists, certain
States, primarily the US and the UK, launched an articulated doctrinal attack
against the idea of civil and political rights having also extraterritorial reach
whenever a State violates those rights elsewhere than within its own borders.
Those positions of blanket denial and the degree of understanding initially
shown to them by the ECtHR in the Bankovic case should today be seen as a
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temporary overreaction which is gradually being replaced by acknowledging
that a State must not do overseas what would be a human rights violation
at home. This move is reflected in subsequent cases also by the ECtHR and
recent statements by the US before the UN Committee Against Torture.

The second paradox is that even if treaties on economic social and cultural
rights, such as the UN Covenant on those rights, do ze contain a clause refer-
ring to the territory or jurisdiction of a ratifying State as in any way defining
the scope of its human rights obligations but, rather, contain explicit clauses
that pronounce an obligation of international cooperation, the denial of extra-
territorial obligations has all too easily been extended from civil and political
rights to State obligations in respect of economic, social and cultural rights.

Having started its work with a focus on States, in its second phase
GLOTHRO broadened its work to include non-State actors. Five trajectories
were initiated in parallel in order to strengthen progress in the understand-
ing of transnational human rights obligations. They engaged with other
disciplines and dealt with transversal themes of global justice, common inter-
est, and law enforcement and migration control, and with two focal types
of non-State actors (companies and international financial institutions). In
particular but not unexpectedly, the work on human rights obligations of
non-State actors proved more challenging. First, the whole idea of non-State
actors having human rights obligations triggers hesitations of a conceptual
nature. The expansion of the duty-bearer side of human rights law challenges
quite fundamentally the basic design of human rights law, with its tradition-
ally exclusive focus on the State and the vertical relationship between the
omnipotent State and its ‘subject’, the individual. Other reasons for hesitation
balance between pragmatism (the topic is politically not yet ripe) and strate-
gic considerations (other avenues than or alongside human rights law may be
more effective in achieving accountability of non-State actors). As this edited
volume demonstrates, important progress has been made, not in the least in
understanding much better the key questions and issues that lie ahead of us
if we want to integrate foreign States and non-State actors fully in the human
rights duty-bearer regime.

Gradually but surely, we may have moved from the debate whether or not
foreign States and non-State actors have human rights obligations — or at least
responsibilities — to questions on the substantive content and limits of their
duties, the ways in which responsibility for human rights violations may be
adequately attributed to a whole range of actors, and the mechanisms through
which accountability may be established.

Second, reality necessitates us to look at the role of other actors than the
domestic State in human rights realisation. Opening up the duty-bearer side
of human rights law certainly holds new prospects for victims of human rights
violations: it may allow them to direct complaints against other actors than
their own State. Then, the question arises about where and under what legal
framework those complaints are formulated: they may be international human
rights claims in substance but raised before domestic courts under those legal
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frameworks that happen to be available there, including by arguing that some
measures by private actors that result in the denial or destruction of human
rights amount to ¢rimes deserving penalties, or to czvil wrongs that give rise to
a compensation claim. The more duty-bearers there are, the more complex
it may also become for victims to obtain redress. Therefore, the question
whether actual victories towards the realisation of human rights are primar-
ily reached through focusing on identifying new human rights duty-bearers,
or through insisting on implementing and strengthening the human rights
obligations of States is worth being raised from time to time. For the latter,
legally binding international treaties and treaty-based mechanisms before
regional human rights courts or other independent bodies already exist and
can be used to transform recognised human rights into reality. For other
actors, a matter of high priority is what mechanisms are available or can be
created, in particular on the international level, for addressing substantive
human rights claims in respect of, for instance, international organisations,
such as international financial institutions, and transnational corporations.

In sum, GLOTHRO has undoubtedly taken the research agenda forward,
but the work is not, and never will be, finished: old and new fundamental
questions merit further scrutiny.

We would like to thank all colleagues who have contributed to the suc-
cesses of GLOTHRO, in particular all Steering Committee members, those
colleagues who have organised a GLOTHRO event, and all scholars who
have intellectually contributed to our work. A special word of thanks goes to
Arne Vandenbogaerde, who has skilfully and with enthusiasm assisted in the
coordination of the programme.

We are heavily indebted to the European Science Foundation (ESF) and all
the national research councils that through ESF contributed towards funding
GLOTHRO, and the European University Institute and the University of
Antwerp that additionally provided financial support to the programme.
We are also grateful to Katie Carpenter, Annabelle Harris and Mark Sapwell
(Routledge) for their professional and committed guidance in producing this
edited volume.

Martin Scheinin
Flovence

Willem van Genugten
Tilburg

Wouter Vandenhole
Antwerp

December 2014
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