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Preface

This book builds on my work of the last seven years, which started with
my PhD on the supervision of the Dutch telecommunications sector. The
scope of my work has since broadened, thanks to the combination of my aca-
demic work as a law professor at Utrecht University and my membership of
the board of OPTA, the Dutch Independent Post and Telecommunications
Authority. In April 2013 OPTA merged with the Netherlands Competition
Authority (NMa) and the Netherlands Consumer Authority to form the
Netherlands Authority for Consumers & Markets (ACM). This example of
institution building was a very valuable experience for me and inspired me
to conduct further research, while, more recently, my membership of the
board of the UK Competition & Markets Authority (CMA) has given me
the opportunity to gain greater insight into how independent agencies work
and the challenges they face.

Over the years it had become apparent to me that the same basic princi-
ples were coming back time and time again when we discussed and sought
to understand the framework in which market and competition authorities
operated, not only within the Dutch context, but also at a European and an
international level. This book identifies five principles: legality (L), independ-
ence (I), transparency (T), effectiveness (E), and responsibility (R), which
I refer to jointly as the LITER principles. These five principles prove to be
fundamental to a framework for agency design and actions, both for the
agencies themselves, and also for the actors reviewing the agencies’ actions.
The book explores theory and practice to provide insight into these funda-
mental principles and uses several cases, mainly from the Netherlands and
the United Kingdom, to draw lessons for and illustrate issues that in my view
need to be addressed worldwide. My purpose in identifying the five LITER
principles is to enable independent agencies of all kinds, and especially agen-
cies and practitioners responsible for market regulation and competition law
enforcement, to apply them in their own specific environments. The book is
intended for all those responsible, today and in the future, within the context
of an independent agency overseeing markets.

There are a number of institutions and individuals I would like to thank
for their help in enabling me to complete this book. I could not have done
it without the financial contributions made by the Law Department of my
Law, Economics & Governance Faculty, by RENFORCE (the Utrecht
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Centre for Shared Regulation and Enforcement in Europe), as well as by
‘Institutions’, one of the multidisciplinary research programmes at Utrecht
University. Writing a manuscript takes time, which was generously granted
to me by Utrecht University in the form of a sabbatical leave. I am also very
appreciative of the support I received from my Public Economic Law team,
and especially the help provided by Anna Gerbrandy. The discussions with
my fellow board members at OPTA and CMA, as well as the board of ACM,
inspired me every day and indeed continue to do so. Their expert knowledge
of and insight into the day-to-day work of independent agencies provided
valuable information for the manuscript.

I am grateful to the many people who helped me during the writing pro-
cess by providing critical comments, suggestions, and advice, specifically
Lucky Belder, Sonya Branch, Anna Gerbrandy, Eva Lachnit, Philip Marsden,
Benjamin Nunez, Monique van Oers, Mira Scholten, and Adam Scott. My
two research assistants, Laurens Venderbos and Aydan Figaroa, found use-
ful material and provided valuable technical assistance. I would also like
to express my thanks to Laurian Kip and Alison Gibbs for their excellent
language corrections and editing work that helped me to shape the book.
A special word of appreciation is for Chris Fonteijn, the ACM chair, for his
immense support and advice when commenting on the draft versions of
the book. His ideas and insights inspired me tremendously. Above all, I am
incredibly grateful to Ton and Anne, my family, who always believed in the
project and helped me to keep on going.

Annetje Ottow
Utrecht
September 2014
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1

The Regulatory Space of Market
and Competition Agencies

Introduction

Although market and competition agencies supervising and regulating com-
petition and specific sectors in the economy are nowadays seen as an integral
and indispensable part of the governmental and institutional scene, market
oversight is actually a relatively new phenomenon. Prior to the 1980s it was
generally accepted that only the state could oversee public services such as
telephony and public utilities. In the late 1980s and early 1990s, however,
partly as a result of technological advances, people started believing that
these public services could be safeguarded more effectively and efficiently
by introducing competition into these markets. Competition was seen as the
instrument of choice for eliminating inefficiencies, for promoting techno-
logical advances, and for achieving greater prosperity. The state responded
by divesting itself of various tasks and leaving these to the market, while at
the same time establishing independent agencies to monitor this liberaliza-
tion process and to promote and oversee fair competition. The state itself was
unable to assume this role, given that it continued to hold a share in some of
the privatized public services companies being supervised. Many countries
created independent agencies of this nature.

Generically, all authorities supervising or regulating markets can be
referred to as independent authorities or agencies. In general terms, they can
be divided into two types: market authorities and competition authorities.
Market authorities have a mandate pertaining to a specific economic sector,
such as the energy, telecommunication, transport, or financial sectors. This
first type of agency includes the UK communications regulator (Ofcom)
and energy regulator (Ofgem), the Australian Energy Regulator (AER), the
French rail regulator Autorité de Régulation des Activités Ferroviaires (ARAF),
and the Federal Communications Commission (FCC), Postal Regulatory
Commission (PRC), and Federal Energy Regulatory Commission (FERC) in
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the United States. Germany in turn has BNetzA, the Federal Network Agency

for Electricity, Gas, Telecommunications, Post, and Railway.' These types of
agencies are also referred to as market or sectoral regulators. Competition
authorities, on the other hand, seek to protect the process of competition,
rather than the market participants, by enforcing competition laws. Often,
these authorities include consumer protection agencies, which have been set
up in order to monitor organizations’ conduct. Examples of this second type
of independent agency include the French competition authority Autorité de
la Concurrence, the Federal Trade Commission (FTC) of the United States,
the UK Competition & Markets Authority (CMA), and the Authority for
Consumers & Markets (ACM) in the Netherlands. These market regulators
and competition authorities are the parties forming the central theme of this
book, and their typology is discussed in detail in the chapter on the types of
agencies.

Forging independent agencies into good independent agencies

Attention has recently shifted from the question of “What is good regula-
tion?’ to the question of “What are good regulators?” For many years, spe-
cifically between 1990 and 2005, the focus in research and literature was
primarily on substantive rules and means to make better regulation. Since
the financial crisis, however, focusing on improving independent agencies
and their work has been found to have a major impact on the effectiveness
of these substantive rules, with the agencies’ architecture and practices being
seen as particularly important in this respect. Attention has consequently
shifted to a new central issue: which principles should independent agencies
adhere to in order to become good agencies?

Independent authorities operate in a complex landscape, with many
stakeholders—enterprises, consumers, politicians, ministers, and legislators—
playing an important role in and seeking to influence their decision-making
processes. Agencies, governments, and the people and organizations they seek
to regulate and supervise within these relationships are closely intertwined and
interdependent.?

All these stakeholders’ interests need to be balanced against the back-
ground of the statutory remit, the social context, and the applicable rights
in each area of regulation.’ The agency has to find its way through this force

InGerman: Bundesnetzagentur fiir Elektrizitit, Gas, Telekommunikation, Post und Eisenbahnen.
A Freiberg, The Tools of Regulation (Sydney: Federation Press 2010) 19.

T Prosser, The Regulatory Enterprise. Government, Regulation and Legitimacy (Oxford: Oxford
University Press 2010) 19.

1
2
3
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field, using the powers and instruments it has been given. As Prosser states,
“The regulatory enterprise is one of collaboration in determining the cor-
rect balance of different principles in each social and political context’.* The
regulatory ecosystem’ comprises many rules, procedures, and principles, and
agencies have to take all these into account, while also receiving directions
from politicians that may contradict the message from the general public.
This dilemma puts agencies in a vulnerable position as they have to manage a
whole range of expectations. On the one hand, agencies are subject to budg-
etary constraints as their oversight is not allowed to incur too many costs (i.e.
no regulatory burden) for society and industries, while, on the other hand,
the political scene and society expect agencies to reduce risks to a minimum,
in the belief that they are able to oversee everything and everybody. If an
accident or incident occurs, the relevant agency is blamed for lack of control
and enforcement, and society is quick to ask “Where was the regulator?” But
how do we establish whether agencies have failed?

The general public’s readiness to find fault has been augmented by the
financial crisis, with financial market authorities being blamed for lack of
enforcement and for showing too much leniency towards the financial sector.
In addition, the internet and social media mean that not only have society in
general, and consumers in particular, become more alert and assertive, but
$0, too, have agencies become more visible. This puts more pressure on agen-
cies to perform instantly and promptly. Moreover, we are living in a world
where technological developments are following each other in quick succes-
sion. Legislators are finding it difficult to keep pace with the speed of these
developments and to anticipate every single potential problem in legislation.
Agencies consequently need to be given wide-ranging discretionary powers
and tools to ensure they are able to cope with these developments and, where
necessary, intervene.

Given, however, limited capacity and resources, it is obviously impossible
for any party to oversee every risk and potential problem in society. Agencies
have to prioritize if their work is to be efficient and effective, and the way they
analyse risks and select cases has become an art in itself. Although there is a
clear desire, especially among politicians, to restrict the number of independ-
ent agencies, the latter are in practice being charged with more and more

4 ibid 235.

5 This term is taken from Professor Kovacic, who referred to the ‘regulatory ecosystem’.
See D A Hyman and W E Kovacic, ‘Enforcing Competition Law: Benefits and Costs of a
Multi-Purpose Agency’, draft date unknown, <https://www.law.upenn.edu/live/files/1140-
dualpurposecompetitionagency.pdf> accessed 25 April 2014.



