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Foreword

This book is clear evidence that the International Tribunal for the Law of the
Sea (1TLOS) is today a thriving reality. The twenty-three cases, contentious and
on requests for advisory opinions, that currently appear in its official List, sup-
port this statement. This is particularly noteworthy as the establishment of the
International Tribunal for the Law of the Sea, a new international judicial
organ created by the United Nations Convention on the Law of the Sea, the
so-called Constitution of the Oceans, was strongly contested during the Third
United Nations Conference on the Law of the Sea. During the early years since
its establishment scholars and practitioners frequently expressed doubts as to
the usefulness of this new judicial body and expressed concern that it would
contribute to fragmentation of international law. Considering the relatively
narrow scope of its jurisdiction, the Tribunal has fared quite well and the oppo-
sition of principle to it has vanished. States of all continents have been parties
in cases before it and a number of the practitioners that frequently appear
before the 1cj have pleaded before it. The contacts between the 1¢j and the
Tribunal are now amicable. Judges of the Tribunal have served as ad hoc judges
in the 1cj, and currently the President of the 1cj is serving as judge ad hoc in
the Tribunal.

The author of this book, Miguel Garcia Garcia-Revillo, is a well-known
expert in the settlement of law of the sea disputes His first contacts with the
topic began in 1997 and, since then, he has made excellent contributions to
the knowledge of 1TL0s, in all its facets. These contributions include books,
chapters of books and papers, but also his participation, as a guest speaker,
in a number of international congresses and symposia all over the world.
Among his scholarly writings, we must mention the monograph El Tribunal
Internacional del Derecho del Mar. Origen, organizacién y competencia, pub-
lished in 2005 by the Spanish Ministry of Foreign Affairs and Cooperation and
the University of Cérdoba (Spain), the latter being the academic institution in
which Miguel Garcia works as a senior lecturer on international law. In that
book, whose prologue-writer assured that “we are in presence of the best
monographic study that has been written to date” on 1TLOS, the author ana-
lyzed three of the four major areas worthy of investigation on this interna-
tional judicial organ: its history, its organization and its jurisdiction. The fourth
one, relating to the proceedings before the Tribunal, was not addressed in that
book and still remains open on the author’s desk for future writings.

Being 1TLOS an international tribunal, and, accordingly, an institution
depending on the States’ consent (or on the limits imposed by them), its most
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interesting and stimulating facet is by far its jurisdiction. 1TLOS jurisdiction is
subject to constant jurisprudential developments and must be analyzed and
understood in light of recent practice. It is consequently easy to understand
that the important chapter on jurisdiction of the 2005 monograph required an
update. Since 2005, ITLOS has received ten new cases (one of them pending at
the time of writing these lines, namely the Dispute Concerning Delimitation of
the Maritime Boundary between Ghana and Céte d’Ivoire in the Atlantic Ocean)
including the first request for an advisory opinion to the tribunal in its plenary
composition, Request for an advisory opinion submitted by Sub-Regional Fisheries
Commission. These cases enrich the analysis already done, help in the verifica-
tion of the ideas developed and in the formation of new ones. Nevertheless, the
reading of this book will show that the most of what was written in 2005 is still
valid and confirmed by the new developments. Just in a few cases the approach
taken in the work of 2005 has required review.

Needless to say, this monograph on the contentious and advisory jurisdic-
tion of 1TLOs has all the features of good scholarly work: adequate metho-
dology, scientific rigor, reference to abundant jurisprudence and selected
bibliography and documentation, discussion of opinions and critical analysis.
In this respect, the bibliographical and documental research originally done by
professor Miguel Garcia at the libraries of the International Tribunal for the
Law of the Sea in Hamburg, the Peace Palace in The Hague and several Spanish
universities, has been enriched, for this new book, with that carried out at
the libraries of the American University Washington College of Law, the
Georgetown University School of Law and the Law Library of Congress of the
United States, all in Washington pc, among others.

His contacts with 1TLOS, along with his participation in meetings and com-
mittees of the American Society of International Law, the European Society of
International Law, the Association internationale du droit de la mer and in
several research Projects, such as MARSAFENET (at the European level) and
EUROMAR (at the Spanish national level), and the success of the book of 2005,
motivated Garcia-Revillo to prepare this monograph and to do so in English.
This time he focuses exclusively on the most important facet of 1TLOS: its juris-
diction. In this regard, the author not only addresses general aspects but also
tackles challenging topics such as the compulsory jurisdiction of 1TLOS, its
capacity to deal with non-law of the sea disputes, its jurisdiction regarding dis-
putes between private persons or entities and the advisory jurisdiction con-
ferred upon the full Tribunal by article 138 of its Rules.

Tullio Treves and Rafael Casado Raigon
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Introduction

It is well known that the United Nations Convention on the Law of the Sea
(UNcLOS), signed in Montego Bay (Jamaica) the 10th of December 1982, repre-
sented a milestone in the codification and progressive development of both
Public International Law and its branch, the international law of the sea.
Among its innovations, UNCLOS meant the creation ex novo of three interna-
tional entities, each responsible for handling a particularly sensitive issue:
the International Seabed Authority, to organize and control the activities in
the so-called Area (arts. 156 and 157), the Commission on the Limits for the
Continental Shelf, to make recommendations on State proposals regarding the
limits of their continental shelves extending beyond 200 nautical miles (art. 76
and Annex 11) and the International Tribunal for the Law of the Sea, to which
this book is devoted. The Tribunal is entrusted with the delicate task of playing
a key-role in the complex system for the settlement of disputes as set out in the
Convention (article 287 and Annex v1).

The establishment of 1TLOS became very controversial during the Third
United Nations Conference on the Law of the Sea. The main reason was that a
number of States considered the proposed institution unnecessary and a
source of future problems. Unnecessary, from their point of view, since the
settlement of disputes was sufficiently covered by the International Court of
Justice, the arbitral tribunals and the non-judicial means also at their disposal
for a peaceful settlement of their disputes. And a source of troubles for the
future, because a new international tribunal with universal geographic compe-
tence, even though constrained to law of the sea issues, might pose a dramatic
risk of conflicting jurisdiction and jurisprudence with that of the 1cj and arbi-
tral tribunals.

More than thirty years after those debates, and nearly twenty years after its
inauguration, the International Tribunal for the Law of the Sea is a reality and
even when the discussion regarding conflicting jurisdiction and conflicting
jurisprudence is still active, nobody considers the existence of 1TLOS at stake.
To date (28 February 2015), 21 cases have been resolved by 1TLOS (the last is its
Judgment of 28 May 2013 in the M/V Louisa case (Saint Vincent and the
Grenadines v. Spain)). In addition, two cases are still pending: the Request for
an Advisory Opinion submitted by the Sub-Regional Fisheries Commission (SRFC)
and the Dispute concerning Delimitation of the Marine Boundary between Ghana
and Cote d’Ivoire in the Atlantic Ocean (Ghana/Céte d’Ivoire). These have pro-
vided the Hamburg Tribunal with a solid hull, so to speak, clearly resistant to

© KONINKLIJKE BRILL NV, LEIDEN, 2015 l DOT 10.1163/9789004200999_002



2 INTRODUCTION

those who at first advocated for not creating it and who subsequently, after its
establishment, lobbied for its dismantling.

In order to maintain a coherent structure, certain divisions frequently
employed by scholars to explain and study the competence of the International
Court of Justice and that of the Permanent Court of International Justice have
been used in this book. In particular, I am referring to the “traditional” distinc-
tions between contentious and advisory jurisdiction, jurisdiction ratione mate-
riae and ratione personae, and finally, incidental (or accessory) jurisdiction and
principal jurisdiction (mainline jurisdiction or jurisdiction on the merits). The
main division has been made between contentious and advisory jurisdiction
while all other classifications are used in the form of subdivisions when
necessary.

Turning back for a moment to the main division, it is not easy to draw a clear
border between contentious and advisory jurisdiction, due to the ongoing
transformation that the advisory jurisdiction of the 1¢cj has been experiencing
for years. In this respect, while it is more or less universally accepted that con-
tentious jurisdiction is linked to the idea of a dispute, as it was defined by the
pc1J in the Mavrommatis Palestine Concessions Judgment,! and to the idea of a
judgment, that is to say, a final and binding decision over the dispute (if the
requirements for that judgment to be delivered are met), it is not currently as
widely accepted to associate the advisory jurisdiction to its original content,
that is, a question on a point of law to be answered by means of a non-binding
opinion. Nevertheless, insofar as this classification is frequently used by schol-
ars (and as it may help to clarify the contents of this book) I have found it
preferable to utilize these terms here and revert back to the precise meaning of
the advisory competence in its corresponding part.

Contentious jurisdiction is divided into two major sections respectively
focused on material jurisdiction (ratione materiae) and personal jurisdiction
(ratione personae). Both types of jurisdiction are directly linked to each other
to the extent that they could be considered as two sides of the same coin.
Nonetheless, insofar as one tribunal may be competent to deal with a case
attending its material aspects and may not be competent to deal with the
same case for its personal aspects, and vice versa, it is worthwhile to maintain
a distinction that offers the advantage of more clearly delineating some
issues where the material or personal aspects of the Tribunal’s competence
are relevant. On the one side, for example, the maximum range of the
Tribunal’s voluntary jurisdiction as related to that of its material jurisdiction,

1 “Adispute is a disagreement on a point of law or fact, a conflict of legal views or of interests
between two persons” (Judgment of 30 August 1924, CPJ1 Series A, n° 2, page 11).
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and on the other side whether or not this international judicial organ is even
open to disputes between private persons or entities as related to its personal
competence.

In respect to contentious ratione materiae jurisdiction (Part 1, Section 1) a
division will be made between principal jurisdiction (or jurisdiction on the
merits) that is, jurisdiction which covers the case or dispute submitted for the
tribunal’s consideration and decision, and accessory or incidental jurisdic-
tion, which is, by exclusion, that which covers issues other than the main dis-
pute, though connected to it, whose resolution is required to continue with
the proceedings, to deliver a judgment, to complete or clarify its content, or to
execute it.

So as to the principal (contentious ratione materiae) jurisdiction of the
Tribunal (Chapter 1) its analysis is oriented to two questions that I find eritical,
both of them linked to its voluntary or compulsory nature:

The first, as derived from the discordance between article 288.2 UNcLOS
and article 21 of 1TLOS Statute, concerns the maximum extent of its jurisdic-
tion on the merits (principal) in those cases where the parties agree to submit
the dispute to it. It poses the question: can the parties, acting by mutual con-
sent, submit any kind of dispute to 1TLOS, even if such dispute is totally alien
to the law of the sea? Or, on the contrary: even when the parties agree, are
there disputes, like those totally alien to the law of the sea, that fall outside of
this tribunal’s jurisdiction?

The second question refers to the actual range of the compulsory jurisdic-
tion of the International Tribunal for the Law of the Sea. In general terms, it is
understood by compulsory jurisdiction of an international tribunal that which
enables one of the parties in a dispute to unilaterally submit it to the said tri-
bunal without the explicit consent of the other party or even against its objec-
tion, on the basis of a prior consent agreed to before the dispute arises.
Therefore, it is necessary to distinguish, among the so-called “ways of jurisdic-
tion”, those conferring jurisdiction upon the Tribunal ante controversiam, that
is, before the dispute arises, from those conferring it post controversiam, that is,
after the dispute arises, because only in the first case can compulsory jurisdic-
tion of that international judicial body take place.

In respect to the jurisdiction of 1TLOS as accepted ante controversiam, it is
clear that the 1982 Convention, aside from the constitutive treaty and the
statute of the Hamburg Tribunal, is by far its main source of compulsory juris-
diction, thus making it convenient to treat it separately in its own block. In this
matter I would like to point out that not every issue referred to uncLos
involves compulsory jurisdiction, much less the compulsory jurisdiction of
1TLOS. The complex system for settlement of disputes as organized in the 1982



