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Introduction

This book aims to provide an introductory text for social workers, students on qualifying
courses (as well as those on post-qualifying programmes) and other professionals on
mental health and mental capacity law. Students, qualified social workers and other pro-
fessionals can struggle with the complexities of mental health and mental capacity law
(and law in general) and introductory textbooks are thin on the ground. There are books
aimed at qualified and experienced mental health professionals as part of approved
mental health professional and best interests assessor training but few for people start-
ing out in this area of law.

This book will focus on the application of law to social work practice with adults. It
aims to provide a good level of understanding of mental health and mental capacity
law as required for social work practice at qualifying level. It is written to be readable
and accessible. Do not make the mistake of thinking that this area of law is interest-
ing for social workers to know about, but does not have any real application until
you undertake further training. Whatever area of social work or health/social care
you work in, you will encounter people in mental distress and/or those who may lack
capacity to make decisions about their care. To be effective in caring for these people
you will need a good working understanding of mental health and mental capacity
law and the situations to which it may apply.

The focus of the book is about the practical application of the law in situations you
will face as a social worker, so there are exercises and case studies to enable you to
think about how you will apply the law in practice. The book starts with an introduc-
tion to law by asking the question, ‘what is the law?’ We will move on to consider the
historical basis to mental health, mental capacity and human rights law and how it
has developed to what we have now. Consideration will be given to the complexities
of the definition of mental disorder including an exploration of a range of models of
mental disorder. It will then explore in more depth core aspects of the law and prac-
tice issues with application of principles and values as a central thread.

This book is organised in three parts. Chapters 1 to 3 provide an introduction to mental
health and the law. Chapters 4 to 7 focus on applying the law within social work prac-
tice. Chapters 8 to 10 examine provisions with regard to mentally disordered offenders,
the Deprivation of Liberty Safeguards and safeguards for people who come within the
provisions of the Mental Health Act 1983 and the Mental Capacity Act 2005.

Part I: Introduction to mental health and the law

Chapter 1: What is the law?
This chapter introduces the key legal concepts that we will be considering through-
out the book and provides a foundation for your understanding of this area of law.
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Introduction

We explore how law is made and the different types of law from primary legislation and
secondary legislation through to common law and case law. It briefly introduces the idea
of ‘the rule of law’ as it applies to social workers and then goes on to introduce the
European Convention on Human Rights (ECHR) and the Human Rights Act 1998.

Chapter 2: Historical perspectives

In order to understand the current issues in mental health law, it is important we
briefly consider the historical context. This chapter also explores the development
of a range of models of mental disorder as well as charting the development of the
legal understanding of mental capacity though case law and statute. This includes the
development of the law around ‘valid consent’.

Chapter 3: Introduction to the Mental Health Act 1983

and the Mental Capacity Act 2005

This chapter provides an overview of the Mental Health Act 1983 (MHA) and the Mental
Capacity Act 2005 (MCA) as well as later amendments. It examines in detail section 1
of the Mental Health Act and the definition of mental disorder as well as the aims and
function of this Act. It also introduces the definition of mental incapacity in section 2
of the Mental Capacity Act and how this is assessed in section 3. This will enable you to
understand the gateways into these two pieces of legislation so that you will understand
how people come within their provisions. We introduce the role of the three statutory
Codes of Practice which apply to these Acts. This chapter concludes with an outline of
the key roles within these two pieces of legislation and commonly used abbreviations.

Part 11: Application to practice

Chapter 4: Principles and values

The principles that underpin the application of these two Acts will be introduced, linking
them both to the ECHR and social work professional standards. We introduce some key
ethical dilemmas that arise within mental health law including the key tension between
‘care and control’. Connections are made in this chapter between the application of men-
tal health law and the social work value base. Promoting the rights and full participation
of people who have a mental disorder and/or lack capacity to make decisions regarding
their care is essential within this area of law but raises some very key challenges.

Chapter 5: Assessment

How people are assessed under these two Acts and the processes involved (except
under the Deprivation of Liberty Safeguards, which is left to Chapter 9) forms the focus
of this chapter. The process of the Mental Health Act assessment and the key roles are
explored with a focus on sections 2, 3, 4, 135, 136, 6 and 13. We also revisit how mental
capacity to make a specific decision is assessed under the Mental Capacity Act.

Chapter 6: Providing care

Here we focus on the provision of care as authorised under the Mental Health Act
and Mental Capacity Act. The provision of ‘medical treatment’ under the MHA is
explored with a focus on the Mental Health Act guiding principles. What treatment
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can be provided under the MHA and what cannot be provided under this Act is
examined. The role of independent mental health advocate (IMHA) is explored.

We then go on to explore best interest decision making under the MCA and examine the
protection for those making decisions under the MCA. We consider the legal basis for
the use of restraint under the MCA. Advance decisions are also discussed. The chapter
ends by introducing the role of the independent mental capacity advocate (IMCA).

Chapter 7: Care outside of hospital

The focus is now on moving care away from the hospital setting to the community
with an examination of guardianship, section 17 leave and community treatment
orders and the provision of aftercare. We continue to be focused on the applica-
tion of principles and social work values to ensure that you are able to understand
the key tensions between promoting independence and autonomy whilst keeping
people safe.

Part Ill: Other provisions and safeguards

Chapter 8: Mentally disordered offenders

People who are in mental distress at times come into contact with the criminal justice
system. This chapter explores the concept of diversion and the role of mental health and
medical professionals in dealing with people in police custody. It outlines the key provi-
sions of Part Il MHA with regard to mentally disordered offenders. This chapter aims to
better inform professionals who support people within the criminal justice system.

Chapter 9: Deprivation of Liberty Safeguards (DOLS)

This chapter introduces the DOLS, what is a deprivation of liberty, the key roles within
DOLS and the six qualifying assessments. This chapter aims to provide a basic intro-
duction to this complicated and sometimes difficult to understand area of law. The
purpose of this is to raise awareness of what might constitute a deprivation of liberty
so that you can take the appropriate action.

Chapter 10: Safeguards

There are key safeguards for people who come within the provisions of the MHA and
the MCA. This chapter explains what rights people have and how they can exercise
those rights. These include the role of the nearest relative, the hospital managers,
the Mental Health Tribunal and the Care Quality Commission for those under the
MHA. It also considers the Lasting Power of Attorney, the role of Court of Protection
appointed deputies, the relevant person’s representative, and the Court of Protection
for those under the MCA.

This book has incorporated the recently implemented (April 2015) Mental Health Act
Code of Practice and its Reference Guide. At the same time a major legislative change in
the provision of social care services in the form of the Care Act 2014 was implemented.
This Act has combined a range of social care provisions going back to the National
Assistance Act 1948 into one overarching Act of Parliament for the first time. Its impact
on the provision of social services is profound. However, this book does not explore this

XV



XVi

Introduction

Act in any detail except where there are specific changes to the Mental Health Act and
how its provisions fit within existing mental health and mental capacity law.

This book has been carefully mapped to the Professional Capabilities Framework for
Social Workers in England and will help you to develop the appropriate standards at
the right level. These standards are:

¢ Professionalism
Identify and behave as a professional social worker committed to professional development.

e Values and ethics
Apply social work ethical principles and values to guide professional practice.

e Diversity
Recognise diversity and apply anti-discriminatory and anti-oppressive principles in practice.

e Rights, justice and economic well-being
Advance human rights and promote social justice and economic well-being.

e Knowledge
Apply knowledge of social sciences, law and social work practice theory.

e Critical reflection and analysis
Apply critical reflection and analysis to inform and provide a rationale for professional
decision-making.

¢ Intervention and skills
Use judgement and authority to intervene with individuals, families and communities to
promote independence, provide support and prevent harm, neglect and abuse.

e Contexts and organisations
Engage with, inform, and adapt to changing contexts that shape practice. Operate
effectively within your own organisational frameworks and contribute to the devel-
opment of services and organisations. Operate effectively within multi-agency and
inter-professional settings.

e Professional leadership
Take responsibility for the professional learning and development of others through
supervision, mentoring, assessing, research, teaching, leadership and management.

References to these standards will be made throughout the text and you will find a
diagram of the Professional Capabilities Framework in an appendix on page 161.
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Chapter 1

What is the law?

ACHIEVING A SOCIAL WORK DEGREETE

This chapter will help you to develop the following capabilities from the Professional
Capabilities Framework:

e Professionalism
Identify and behave as a professional social worker committed to professional development.

o Values and ethics
Apply social work ethical principles and values to guide professional practice.

e Rights, justice and economic well-being
Advance human rights and promote social justice and economic well-being.

¢ Knowledge
Apply the knowledge of social sciences, law and social work practice theory.

¢ Intervention and skills
Use judgement and authority to intervene with individuals, families and communities to
promote independence, provide support and prevent harm, neglect and abuse.

It will also help you develop the following National Occupational Standards for Social Work in
Wales:

¢ Maintain professional accountability
SW 1: Maintain an up-to-date knowledge and evidence base for social work practice.

o Practise professional social work
SW 4: Exercise professional judgement in social work.

¢ Promote engagement and participation
SW 9: Engage people in social work practice.
SW 10: Support people to participate in decision-making processes.
SW 11: Advocate on behalf of people.

Introduction

The study and understanding of the law can create anxieties for even the most
experienced social worker. For student social workers it can be difficult to know where
to start. Most law books start from the expectation that their readers will have a basic
grounding in law, and as a result they are not always easy for social workers to read
and understand. Law books that are written from a social work perspective are usu-
ally aimed at experienced social workers who are undertaking specialist training in
this area, and as a result they are not always easily accessible for student and newly



