Volume 11

1729-1991




Legal Decisions
Affecting Insurance

Volume I
1729-1991

Editor
Ray Hodgin LL.M

Senior Lecturer in Law, University of Birmingham
Consultant, Pinsent & Co, Solicitors

Butterworths
London, Dublin & Edinburgh
1992



United Kingdom

Australia

Belgium
Canada
Ireland
Malaysia

New Zealand

Puerto Rico
Singapore

USA

Butterworth & Co (Publishers) Ltd, 88 Kingsway,
LoNDON WC2B 6AB and 4 Hill Street, EDINBURGH
EH2 3JZ

Butterworths Pty Ltd, SYDNEY, MELBOURNE, BRISBANE,
ADELAIDE, PERTH, CANBERRA and HOBART

Butterworth & Co (Publishers) Ltd, BRUSSELS
Butterworths Canada Ltd, TORONTO and VANCOUVER
Butterworth (Ireland) Ltd, DUBLIN

Malayan Law Journal Sdn Bhd, KuALA LUMPUR

Butterworths of New Zealand Ltd, WELLINGTON and
AUCKLAND

Equity de Puerto Rico, Inc, HATO REY
Malayan Law Journal Pte Ltd, SINGAPORE

Butterworth Legal Publishers, AUSTIN, Texas; BOSTON,
Massachusetts; CLEARWATER, Florida (D & S
Publishers); OrForD, New Hampshire (Equity
Publishing); ST PAuL, Minnesota; and SEATTLE,
Washington

All rights reserved. No part of this publication may be reproduced in any material form
(including photocopying or storing it in any medium by electronic means and whether or not
transiently or incidentally to some other use of this publication) without the written
permission of the copyright owner except in accordance with the provisions of the Copyright,
Designs and Patents Act 1988 or under the terms of a licence issued by the Copyright
Licensing Agency Ltd, 90 Tottenham Court Road, London, England W 1P9HE. Applications
for the copyright owner’s written permission to reproduce any part of this publication should

be addressed to the publisher.

Warning : The doing of an unauthorised act in relation to a copyright work may result in both
a civil claim for damages and criminal prosecution.

© Butterworth & Co (Publishers) Ltd 1992

A CIP Catalogue record for this book is available from the British Library.

ISBN Volume II 0406 00286 X
Set 0406 00289 4

Printed by Billings Book Plan, Worcester



Cases reported

Beresford v Royal Insurance Co Ltd [1938] AC 586, [1938] 2 All ER
602, 107 LJKB 464, 158 LT 459, 54 TLR 789, HL

Portavon Cinema Co Lid v Price and Century Insurance Co Ltd [1939]
4 AILER 601, 161 LT417,65LILRep 161 ............... 15

Harris v Poland [1941] 1 KB 462, [1941] 1 All ER 204, 69 L1 L Rep
S35 FAEEN . BT SN AL L RN s o S CRTI o, Rt 25

Sarginson Brothers v Keith Moulton & Co Ltd [1942] Lloyd’s Rep
104

Zurich General Accident & Liability Insurance Co Ltd v Morrison
[1942] 2 KB 53, [1942] 1 All ER 529, 72 LI L Rep 167, CA . .45

Dighy v General Accident Fire and Life Assurance Corp [1943] AC
121, [1942] 2 All ER, 58 TLR 375,73 LILRep 175, HL ....57

Sun Life Assurance Co of Canada v Jervis [1944] AC 111, [1944] 1 All
ERAON THLL e mnshmmd fre s q 550 85m0 s ierone sa30a 95 79

Austin v Zurich General Accident and Liability Insurance Co Ltd
[1945] 1 KB 250, [1945] 1 All ER 316, 78 L1 L Rep 185, CA: 85

Brook v Trafalgar Insurance Co Ltd (1946) 79 L1 L Rep 365, CA ..93
Elcock v Thomson [1949] 2 KB 755, [1949] 2 All ER 381, 65 TLR 566,

B2 LEEREp8IZ . is st bomalhan bt Sk i did d dus 101
Irvin v Hine [1950] 1 KB 555, [1949] 2 All ER 1089, 83 L1 L Rep
LBt I aleniWeri.rs Sobnates 4ol vme, 47 Srdis Vool lorers e UL (o Shoie 113

Schoolman v Hall [1951] 1 Lloyd’s Rep 139,CA .............. 121



vi Cases reported

United Mills Agencies Ltd v R E Harvey Bray & Co [1952] 1 All ER
225,[1952] 1 TLR 149, [1951] 2 Lloyd’s Rep 631 . ..... ... 133

Houghton v Trafalgar Insurance Co Ltd [1954] 1 QB 247, [1953] 3
WLR 985, [1953] 2 All ER 1409, [1953] 2 Lloyd’s Rep 503,

G oo Ao teaps e snamemy g o snel® pBoi e Bl s o8 B i 5w iy 0 e oy 135
Rapp (Leo) Ltd v McClure [1955] 1 Lloyd’sRep292 ........... 139

Denham v Midland Employers Mutual Assurance Ltd [1955] 2 QB 437,
[1955] 3 WLR 84, [1955] 2 All ER 561, [1955] 1 Lloyd’s Rep

Q0T CA. vossvswison s s msiond s1iis ais 50 ms o aim 8% ¥iE WS KK A 145
Roberts v Avon Insurance Co Ltd [1956] 2 Lloyd’s Rep 240 ... ... 155
West Wake Price & Co v Ching [1957] 1 WLR 45, [1956] 3 All ER

821,[1956] 2 Lloyd’sRep 618 ... ..o iiiiiniinnn.. 175

Lister v Romford Ice and Cold Storage Co Ltd [1957] AC 555, [1957]
2 WLR 158, [1957] 1 All ER 125, [1956] 2 Lloyd’s Rep 505,
S o ) e e g s oty | b o IR T U 197

Regina Fur Co Ltd v Bossom [1958] 2 Lloyd’s Rep 425, CA

Princette Models Ltd v Reliance Fire and Accident Insurance Corp Ltd
[1960] 1 Lloyd’sRep49 ................... S %8 5 i 257

Emanuel (Lewis) & Son Ltd v Hepburn [1960] 1 Lloyd’s Rep 304: 273
Roberts v Eagle Star Insurance Co Ltd [1960] 1 Lloyd’s Rep 615: 285

Hales v Reliance Fire & Accident Insurance Corp Ltd [1960] 2 Lloyd’s
REP:AVL oo e suvss ey Aels oo Te s T i el 299

Louden v British Merchants’ Insurance Co Ltd [1961] | WLR 798,
[1961] 1 Al ER 705,[1961] 1 Lloyd’sRep 155 ........... 311

Yorkshire Insurance Co Ltd v Nisbet Shipping Co Ltd [1962] 2 QB 330,
[1961] 2 WLR 1043, [1961] 2 All ER 487, [1961] 1 Lloyds’s Rep
479" 1 o w3l DA 0@ 08 S S PR R RRRIE, s RS & J g e 319

Starfire Diamond Rings Ltd v Angel [1962] 2 Lloyd’s Rep 217, CA:331

Cartwright v MacCormack (Trafalgar Insurance Co Ltd, third party)

[1963] 1 WLR 18, [1963] 1 Al ER 11, [1962] 2 Lloyd’s Rep
328,CA

Godyfrey v Britannic Assurance Co [1963] 2 Lloyd’s Rep 515

Mumford Hotels Ltd v Wheler [1964] Ch 117, [1963] 3 WLR 735,
[1963] 3 All ER 250

Braithwaite v Employers’ Liability Assurance Corp Ltd (James D Day,
third party) [1964] 1 Lloyd’sRep 94 ................... 389



Cases reported vii

Kelly v Cornhill Insurance Co Ltd [1964] 1 WLR 158, [1964] 1 All ER
321,[1964] 1 Lloyd’sRep I, HL .................c.... 403

Hardy v Motor Insurers’ Bureau [1964] 2 QB 745, [1964] 3 WLR 433,
[1964] 2 All ER 742, [1964] 1 Lloyd’s Rep397,CA ....... 425

Foster's Policy, In re, Meneer v Foster [1966] 1 WLR 222, [1966] 1
AMBRAAFE o vi oo v I o ohe e o sve 2 e 6 e s % e oo s 447

Tomlinson (A) (Hauliers) Ltd v Hepburn [1966] AC 451, [1966] 2 WLR
453,[1966] 1 All ER 418, [1966] 1 Lloyd’s Rep 309, HL ... .. 457

Barrett Bros (Taxis) Ltd v Davies (Lickiss, first third party) (Milestone
Motor Policies at Lloyd's, second third party) [1966] 1 WLR 1334,
[1966] 2 Lloyd’s Rep 1, sub nom Lickiss v Milestone Motor
Policies at Lloyd's, [1966] 2 All ER 972, CA

Roselodge Ltd v Castle [1966] 2 Lloyd’s Rep 113

Post Office v Norwich Union Fire Insurance Society Ltd [1967] 2 QB
363, [1967] 2 WLR 709, [1967] 1 All ER 577, [1967] 1 Lloyd’s
Rep 216, CA

Fraser v B N Furman (Productions) Ltd (Miller Smith & Partners (a
firm), third party) [1967] 1 WLR 898, [1967] 3 All ER 57, [1967]

2LIoyd'sRep I, CA ... it 563
De Maurier (Jewels) Ltd v Bastion Insurance Co Ltd and Coronet
Insurance Co Ltd [1967] 2 Lloyd’s Rep 550 .............. 577
Gurtner v Circuit [1968] 2 QB 587, [1968] 2 WLR 668, [1968] 1 All
ER 328, [1968] 2 Lloyd’sRep 171,CA ............c..... 597
Randall v Motor insurers' Bureau [1968] 1 WLR 1900, [1969] 1 All
ER 21,.[1968]-2 Lloyd's:Rep 593, .+ « s ws 55555056 ws sis o054 615

Anglo-African Merchants Ltd v Bayley [1970] 1 QB 311, [1969] 2
WLR 686, [1969] 2 All ER 421, [1969] 1 Lloyd’s Rep 268 . .627

Magee v Pennine Insurance Co [1969] 2 QB 507, [1969] 2 WLR 1278,
[1969] 2 All ER 891, [1969] 2 Lloyd’s Rep 378, CA ....... 649

Lane (W & J) v Spratt [1970] 2 QB 480, [1969] 3 WLR 950, [1970] 1
AlLER 162, [1969] 2 Lloyd’s Rep 2292, .. b Lo o uh. 663

Osman v J Ralph Moss Ltd [1970] 1 Lloyd’s Rep 313,CA ....... 687

Vandyke v Fender (Sun Insurance Office Ltd, third party) [1970] 2 QB
292, [1970] 2 WLR 929, [1970] 2 All ER 355, [1970] 1 Lloyd’s
Rep320,CA ... ittt e 699

Moody (D H R) (Chemists) Ltd v Iron Trades Mutual Insurance Co Ltd
[1971] 1 Lloyd’sRep386 ........conuieiiinineennnnn. 725



viii Cases reported

Austalian Coastal Shipping Commission v Green [1971] 1 QB 456,
[1971] 2 WLR 243, [1971] 1 All ER 353, [1971] 1 Lloyd’s Rep
FOCA | vrone 516 moisriosirs, oisrsls Thiomivs 6, STE 4,518 TS S ASr s TsIFns & 555 3 733

North and South Trust Co v Berkeley [1971] 1 WLR 471, [1971] 1 All
ER 980, [1970] 2 Lloyd’s Rep 467 ..................... 749

O’Connor v B D B Kirby & Co (a firm) [1972] 1 QB 90, [1971] 2 WLR
1233,[1971] 2 Al ER 1415, [1971] 1 Lloyd’s Rep 454, CA: 775

Gray v Barr (Prudential Assurance Co Ltd, third party) [1971] 2 QB
554, [1971] 2 WLR 1334, [1971] 2 All ER 949, [1971] 2 Lloyd’s
REPIN AL LPI MR o F. o o mazs s b L o s o piredle o TG oo ] 791

Marzouca v Atlantic and British Commercial Insurance Co Ltd [1971]
1 Lloyd’sRep449,PC . ... ... it 821

White v London Transport Executive [1971] 2 QB 721, [1971] 3 WLR
169, [1971] 3 AL ER 1, [1971] 2 Lloyd’s Rep 256, CA ..... 831

Eagle Star Insurance Co Ltd v Spratt [1971] 2 Lloyd’s Rep 116, CA: 855
Albert v Motor Insurers’ Bureau [1972] AC 301, [1971] 3 WLR 291,

[1971] 2 All ER 1345, [1971] 2 Lloyd’s Rep 229, HL ...... 885
S & M Hotels Ltd v Legal and General Assurance Society Ltd [1972] 1
Lloyd’s Rep IS7 ... .civcidimissimaiisimboneesboes s 935

Stone v Reliance Mutual Insurance Society Ltd [1972] 1 Lloyd’s Rep
469, CA i et 983

Vehicle & General Insurance Co Ltd v Elmbridge Insurances [1973] 1
Lloyd’s Rep 325 ...ttt 1001

Morris v Ford Motor Co Ltd (Cameron Industrial Services, third party)
(Roberts, fourth party) [1973] 1 QB 792, [1973] 2 WLR 843,
[1973] 2 Al ER 1084, [1973] 2 Lloyd’s Rep27,CA ...... 1007

Wilson v Avec Audio-Visual Equipment Ltd [1974] 1 Lloyd’s Rep 81,
AT T 0 Lo Iy v R o TRt STalsmayiPh Tl 1035
Wayne Tank and Pump Co Ltd v Employers’ Liability Assurance Corp

Ltd [1974] 1 QB 57, [1973] 3 WLR 483, [1937] 3 All ER 825,
[1973] 2 Lloyd’s Repi237T/CA o cavivoidan v ainmn Jddadinn 1047

Everett v Hogg, Robinson & Gardner Mountain (Insurance) Ltd [1973]
2Lloyd’sRep 217 ..ot 1071



Beresford v Royal Insurance Company Limited

HOUSE OF LORDS
LORD ATKIN, LORD RUSSELL, LORD MACMILLAN, LORD THANKERTON
9 MAY 1938

Insurance (Life)—Suicide of assured while sane—Felony—Public Policy—
Administratrix not entitled to recover policy money

The personal representative of a person, who, having insured his life, commits
suicide while sane, cannot recover the policy moneys from the insurance company,
for it would be contrary to public policy to assist a personal representative to
recover the fruits of the crime committed by the assured. It makes no difference in
law that the policy on its true construction binds the insurance company to pay in
the event of the assured’s suicide while sane, after the expiry of a year from the
commencement of the insurance, for the Court will not enforce a provision which
is illegal or contrary to public policy.

Northwestern Mutual Life Insurance Co. v. Johnson (1920) 254 U. S. Rep. 96
dissented from.

Decision of Court of Appeal [1937] 2 K. B. 197 affirmed.

ArpeaL from a decision of the Court of Appeal. [[1937] 2 K.B. 197].

In 1925 Major Rowlandson took out a number of policies on his own life with
the Royal Insurance Co., Ld., for the sum of £50,000 Each policy contained a
condition in the following terms: “If the life or any one of the lives assured (being
also the assured or one of them) shall die by his own hand, whether sane or insane
within one year from the commencement of the assurance, the policy shall be void
as against any person claiming the amount hereby assured or any part thereof,
except that it shall remain in force to the extent to which a bona fide interest for
pecuniary consideration, or as a security for money possessed or acquired by a third
party before the date of such death shall be established to the satisfaction of the
Directors.” In 1934 a premium having become due which the assured was unable
to pay, he obtained extensions of the time for payment, the last of which ended at
3 p.m. on August 3, 1934, A few minutes before that hour the assured shot himself.
Thereafter, the appellant, the assured’s niece and administratrix, brought an action
against the insurance company claiming the amount of the insurance, less certain
sums which the assured had borrowed from the company.

At the trial before Swift J. and a special jury certain questions were left to the
jury which, with their answers, were as follows:

“Was Major Rowlandson at the time when he shot himself labouring under such
a defect of reason from disease of the mind as not to know the nature and quality
of the act he was doing, or, if he did know it, that he did not know that he was doing
what was wrong? No.”

“Was he, when he shot himself, possessed of that degree of physical, intellectual
and moral control over his actions which a normal man would possess? Yes.”



2 Legal Decisions Affecting Insurance

Swift J., after hearing legal argument on the question whether in these
circumstances the defendants were liable to pay the amount of the policy money,
less the amount of the loans, gave judgment in favour of the plaintiff.

On appeal by the defendants, the Court of Appeal held that the personal
representative of a person, who, having insured his life, commits suicide while
sane, cannot recover the policy moneys, as it would be contrary to public policy to

assist the personal representative to recover the fruits of the crime committed by
the assured.

The plaintiff appealed to this House.

Sir William Jowitt K.C. and A. T. Denning for the appellant. In this case we start
with the fact that the policy is indisputable, subject to this qualification, that, if the
assured committed suicide within one year, it was to be avoided; that obviously
implies that, if the assured should commit suicide after one year, the policy would
be good. In Amicable Insurance Societyv. Bolland [(1830)4 BlighN. S. 194] it was
decided by this House that it was against public policy to allow recovery on a policy
on the life of an assured who was convicted of, and executed for, felony. After that
decision insurance companies introduced provisions into their policies as to what
should happen in the event of the assured committing suicide, and consequently
cases thereafter turned on the construction of these clauses. It must be borne in
mind also that what is considered to be against public policy at one time may not
be so regarded at another period. Moreover, there is a world of difference between
such a case as this and one where a man murders another in order to benefit by his
death. In Cook v. Black [(1842) 1 Hare, 390] a debtor effected an insurance on his
life, one of the conditions being that, if the policy should be assigned bona fide, the
assignee should have the benefit of it so far as his interest extended, notwithstanding
that the assured should commit suicide. The assured committed suicide. It was held
that the deposit of the policy and the agreement to assign it as security for a debt
was valid as between the parties and was effective against the insurers. Neither the
insurance company nor the Court took the point that the policy was invalidated by
the assured committing suicide, the sole question debated being whether there was
a good assignment. If the point now suggested against the validity of the policy is
good, it is strange that it was not taken by counsel in the case or by Wigram V.-C.
In Borradaile v. Hunter [(1843) 5 Man & G. 639] the policy contained a proviso
that “in case the assured should die by his own hands, or by the hands of justice or
in consequence of a duel” it should be avoided, and it was held by the Court of
Common Pleas (Tindal C.J. dissenting) that the policy was avoided where the
assured threw himself into the Thames and was drowned, he at the time not being
capable of judging between right and wrong. In the report of that case the
provisions as to avoiding policies in case of suicide in use by a large number of
insurance companies are set out, and it appeared to be assumed by every one that
it was a matter upon which the parties might make what provisions they chose.
Again, there is no trace of an argument in that case that it was against public policy
to allow the recovery of the policy money where the assured had committed
suicide. In Clift v. Schwabe [(1846) 3 C. B. 437], where the policy contained a
clause that it should become void if the assured “should commit suicide, or die by
duelling or the hands of justice,” Wightman J. said [ibid. 460]: “I forbear to
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speculate upon the probable object of the insurers in introducing such a proviso
. .... Itmay be that the exception in case of suicide was introduced to meet the case
of a person insuring his life with the intention of committing suicide, in order to
benefit his family; or, it may be that the insurers were influenced by some higher
motive, and wished to check such modes of death as those excepted.” That, again,
as also does the judgment of Patteson J. in the same case, show that the Court
considered that it was entirely a matter for the parties to arrange inter se. Moore v.
Woolsey [(1854) 4 E. &. B. 243)] is nearer the present case inasmuch as there was
some discussion in it as to public policy. There the policy contained a clause that
“if a person, who shall have been assured upon his own life for at least five years
... shall die by his own hands, the directors shall be at liberty, if they think proper
50 to do, but not otherwise, to pay, for the benefit of his family, any sum not
exceeding what the company would have paid for the purchase of his interest in the
policy if it had been surrendered on the day previous to his decease; provided the
interest in such assurance shall be in the assured, or in a trustee for him, or for his
wife or children, at the time of his decease.” There Lord Campbell C.J. said this [4
E. & B.255]: “When we are called upon to nullify a contract on the ground of public
policy, we must take care that we do not lay down a rule which may interfere with
the innocent and useful transactions of mankind. That the condition under
discussion may promote evil by leading to suicide is a very remote and improbable
contingency; and it may frequently be very beneficial by rendering a life policy a
safe security in the hands of an assignee.” In Dufaur v. Professional Life Assurance
Co. [(1858) 25 Beav. 599)] the policy was to become void if the assured should
“commiit suicide.” The assured, after assigning the policy, hanged himself while
of unsound mind. It was held that the policy was not avoided as against the
assignee, There again the question was one of pure construction, as it was likewise
in Jones v. Consolidated Investment Assurance Co. [(1858) 26 Beav. 256)]. In
Jacksonv. Forster [(1859)29 L. J.(Q. B.) 8], Cockburn C.J., dealing with a policy
containing the clause “this policy will be void if the life assured die by his own
hands, the hands of justice, by duelling, or by suicide, but if any third party have
acquired a bona fide interest therein by assignment or by legal or equitable lien for
a valuable consideration, or as security for money, the assurance . . . shall,
nevertheless, to the extent of such interest, be valid and of full effect,” said that it
might be taken for granted that the reason why insurance companies stipulated in
these terms was because they insured upon the calculation of the average duration
of human life. Were it not for this clause a person might insure for the benefit of
those who come after him, intending all the time to put an end to his life. On the
other hand, if policies were liable to be defeated by such a death under every state
of things, one great inducement to persons to insure, namely, the possibility of
disposing of their policies if expedient, would be taken away. Therefore, as the
Chief Justice proceeded to say, a sort of compromise had been made. In Cleaver
v. Mutual Reserve Fund Life Association [[1892] 1 Q. B. 147] Fry L.J. said that the
rule of public policy should be applied so as to exclude from benefit the criminal
and all who claim under him, but not so as to exclude alternative or independent
rights. That preserves in this case the right of the administratrix. Can it be said in
such a case as this that the administratrix is claiming under the deceased, or has she
a right of her own? We submit that she brings this action in her own and not by a
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derivative right. This can be tested first by a consideration of the question of costs.
The statute 23 Henry 8, c. 15, provided that if any person commenced an action and
after appearance by the defendant was nonsuited, the defendant should have
judgment for costs. A question then arose as to the position of a person who sued
as executor, and it was held that if the cause of action arose after the death of the
deceased the executor was liable for costs, and even if he described himself as
executor that was held to be mere surplusage; he had brought the action in his own
right: Worfield v. Worfield [(1627) Latch, 220]; Jenkins v. Plombe [(1705) 6 Mod.
92); Shipman v. Thompson [(1738) Willes, 103]; Bollard v. Spencer [(1797) 7 T.
R. 358]. Further, the rule as to set-off shows that the administratrix is suing in her
ownright: Reesv. Watts [(1855) 11 Ex. 410]; Williams on Executors, 12thed., vol.
2, p. 1230, as also does the rule as to forfeiture: Cranmer’s Case. [(1573) 2 Leon.
5). Again, it should be remembered that originally if a man died intestate all his
goods went to the Crown and later to the Ordinary, but by 31 Edw. 3, stat. I, c. IL.,
the right was given to the administrator to bring an action in respect of debt due to
the deceased as if he had been appointed executor. In Burger v. South African
Mutual Life Insurance Society [(1903) 20 Sup. Ct. (Cape of Good Hope) 538],
where a policy provided that in case “it shall not have become void by the death
of the assured by suicide, whether sane or insane, within one year of the date hereof,
[the said Society] will pay to the executors, administrators or assigns of the assured,
the sum of £200.” After paying the premiums for ten years the assured went into
rebellion and was killed in an engagement with British troops. It was held that the
executors were entitled to recover the amount of the policy. In cases where death
was caused by the driving of motor-cars at an excessive speed it was held that the
policies were notavoided on the ground of public policy: see Tinline v. White Cross
Insurance Association ([1921] 3 K. B. 327], and James v. British General
Insurance Co. [[1927] 2 K. B. 311]. It is true that in the later case of Haseldine v.
Hosken [[1933] 1 K. B. 822] Scrutton and Greer L.JJ. reserved their opinion as to
the correctness of those two decisions.

In the United States the tendency in recent years, differing in this from the
earlier practice, has been to refuse to allow the defence of public policy in cases
such as this: see Whitfield v.Aetna Life Insurance Co. [(1906) 205 U.S. 489];
Northwestern Mutual Life Insurance Co. v. Johnson [(1920) 254 U.S. 96); Weeks
v. New York Life Insurance Co. [(1924) 122 Southeastern Rep. 586]; State Mutual
Life Assurance Co.v. Stapp [(1934) 72 Fed. Rep. (2nd series) 142]. In the last cited
case it was held that an incontestable clause in the policy barred the defence that
the assured intended to commit suicide at the end of the contestable period. We
submit that the limits of public policy on this subject are ill-defined and should not
be held to apply to a case such as this.

[Egerton v. Brownlow [(1853) 4 H. L. C. 1, 106]; Fender v. St. John-Mildmay
[[1938] A. C. 1]; and Professor Goodhart’s article on Suicide and Life Insurance,
52 Law Quarterly Review, p. 575, were also referred to.]

Roland Oliver K.C., H. L. Murphy K.C., and E. Ryder Richardson for the
respondents. The general principle is well established that the law will not assist
aperson to recover the fruits of his crime, particularly where the obtaining of those
fruits was the very motive of the crime. Except for the judgment of Swift J. in the
present case no English authority can be cited in favour of the appellant’s claim.
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The legal position is correctly stated in Porter’s Laws of Insurance, 8thed., p. 125,
as follows: “The insurer may take a risk of death by any cause other than by
sentence of law, self-destruction in a sane mind, or the consequences of some
criminal violation of law. If death ensue from any of these causes, the insurer is not
liable, since itis contrary to the policy of the law in such case, to allow the insurance
money to be recovered,” and for this proposition Amicable Insurance Society v.
Bolland [4 Bligh N. S. 194] and Borrodaile v. Hunter [5 Man. & G. 639] are cited.
Bunyon on Life Assurance, Sthed., p. 83, states the law in the same way. The object
of invoking public policy in such cases is to prevent a person reaping the fruits of
his crime. In the motor cases cited on behalf of the appellant the death of the person
concerned was accidental and the insurance was against accidents, and for that
reason the policy could be sued upon; but the judgment of Scrutton L.J. in
Haseldine v. Hosken [[1933] 1 K. B. 822], in which those cases were discussed,
shows that an action to support a claim which is illegal and contrary to public policy
is not maintainable. With reference to the decision in Burger v. South African
Mutual Life Insurance Society [20 Sup. Ct. (Cape of Good Hope) 538], it should
be noted that De Villiers C.J., after referring to Amicable Insurance Society v.
Bolland [4 Bligh N. S. 194], said that, if it was still binding, it would follow a
fortiori that, if the deceased in the case with which he was dealing had met his death
by suicide, the insurance company would have been justified in repudiating
liability, notwithstanding the clause providing for the avoidance of the policy in the
event of the suicide of the assured whether sane or insane within one year of the
date of the policy.

Sir William Jowitt K.C. in reply. The House ought not to draw any inference as
to the motive of the deceased in committing suicide. The principle to be applied is
freedom of contract, and as the insurance company agreed to pay the policy money
if death by suicide occurred after one year they should be held to their obligation.

The House took time for consideration.

LORD ATKIN. My Lords, this is an appeal from an order of the Court of
Appeal, whoreversed a decision of the late SwiftJ. in favour of the plaintiff
and entered judgment for the defendants. The action was brought by the
administratrix with the will annexed of the estate of Charles Rowlandson
to recover the sum of £50,000 said to be due under five policies issued to
him by the defendants. The only relevant defence pleaded was that the
deceased died by his own hand, whereby the policies became void. It is
unnecessary to state in detail the melancholy facts of the death of the
assured, Major Rowlandson. It is sufficient to say that since June, 1925, he
had been maintaining five policies on his life for £50,000 in respect of
which the premiums payable quarterly amounted to about £450. In June,
1934, he was insolvent: he had borrowed over £60,000, over £40,000. from
personal friends, to finance an invention for hardening steel, which had
been unsuccessful. In addition he had borrowed from the respondents on
the security of the policies the sum of £6791. The policies at this date had
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no surrender value above the amount advanced: and he was unable to pay
the premium. At a series of interviews with the representative of the
defendants he obtained extensions of time for payment of the premium: the
last and final extension was to 3 p.M. on August 3. Atabout 2.57 p.m. on that
day he shot himself. Letters and interviews on that day made it clear that
he shot himself for the purpose of the policy moneys being made available
for the payment of his debts. The action was tried by Swift J. and a special
jury. The jury, by consent of counsel, were only asked to decide the
question whether the assured was sane when he took his life. They
answered this question in the affirmative. A question had been raised at the
trial as to whether the test of insanity in such a case was the well known
test negativing criminal responsibility or was something different. The
jury negatived insanity in either of the forms put to them: and the question
is no longer relevant in these proceedings. Though the defendants had not
pleaded public policy, they raised that contention in the course of argument.
It was in any case in my opinion a matter which the judge would be bound
to discuss and determine on his own initiative. Swift J. came to the
conclusion that the rules of public policy did not prevent the plaintiff from
recovering, and entered judgment for the plaintiff. The Court of Appeal
held that it was contrary to public policy for the plaintiff to be entitled to
enforce the contract and entered judgment for the defendants.

In discussing the important subject of the effect of suicide on policies of
life insurance itis necessary to distinguish between two different questions
that are apt to be confused: (1) What was the contract made by the parties?
(2) How is that contract affected by public policy?

(1) On the first question, if there is no express reference to suicide in the
policy, two results follow. In the first place intentional suicide by a man of
sound mind, which I will call sane suicide, ignoring the important question
of the test of sanity, will prevent the representatives of the assured from
recovering. On ordinary principles of insurance law an assured cannot by
his own deliberate act cause the event upon which the insurance money is
payable. The insurers have not agreed to pay on that happening. The fire
assured cannot recover if he intentionally burns down his house, nor the
marine assured if he scuttles his ship, nor the life assured if he deliberately
ends his own life. This is not the result of public policy, but of the correct
construction of the contract. In the second place this doctrine obviously
does not apply to insane suicide, if one premises that the insanity in
question prevents the act from being in law the act of the assured.

On the other hand, the contract may and often does expressly deal with
the event of suicide: and that whether sane or insane. It may provide that
death arising at any time from suicide of either class is not covered by the
policy. It may make the same stipulation in respect of suicide of either or
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both classes happening within a limited time from the inception of the
policy. The rights given to the parties by the contract must be ascertained
according to the ordinary rules of construction: and it is only after such
ascertainment that the question of public policy arises. In the present case
the contract contained in the policy provided that the company would pay
the sum assured to the person or persons to whom the same is payable upon
proof of the happening of the event on which the sum assured was to
become payable. It further provided that the policy was subject to the
conditions and privileges endorsed so far as applicable. It contained the
further stipulation that unless it was otherwise provided in the schedule the
policy, subject to the endorsed conditions, was indisputable. The schedule
specified the assured as Charles Rowlandson, the life assured as the
assured, the event on the happening of which the sum was to become
payable as the death of the life assured, and the person or persons to whom
the sum was payable as the executors, administrators or assigns of the
assured. The only relevant condition is condition 4, which reads as
follows: “If the life or any one of the lives assured (being also the assured
or one of them) shall die by his own hand, whether sane or insane, within
one year from the commencement of the assurance, the policy shall be void
as against any person claiming the amount hereby assured or any part
thereof, except that it shall remain in force to the extent to which a bona
fide interest for pecuniary consideration, or as a security for money,
possessed or acquired by a third party before the date of such death, shall
be established to the satisfaction of the Directors.”

My Lords, I entertain no doubt that on the true construction of this
contract the insurance company have agreed with the assured to pay to his
executors or assigns on his death the sum assured if he dies by his own hand
whether sane or insane after the expiration of one year from the
commencement of the assurance. The express protection limited to one
year, and the clause as to the policy being indisputable subject to that
limited exception seem to make this conclusion inevitable. The respondents’
counsel appeared shocked that it should be considered that a reputable
company could have intended to make such a contract: but the meaning is
clear: and one may assume from what one knows of tariff conditions that
it is a usual clause. There is no doubt therefore that on the proper
construction of this contract the insurance company promised Major
Rowlandson that if he in full possession of his senses intentionally killed
himself they would pay his executors or assigns the sum assured.

(2) The contract between the parties has thus been ascertained. There
now arises the question whether such a contract is enforceable in a court
of law. In my opinion it is not enforceable. The principle is stated in the
judgment of Fry L.J. in Cleaver v. Mutual Reserve Fund Life Association
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[[1892] 1 Q.B. 147,156]: “It appears to me that no system of jurisprudence
can withreason include amongst the rights which it enforces rights directly
resulting to the person asserting them from the crime of that person.” The
cases establishing this doctrine have been fully discussed by Lord Wright
M-R. in his judgment in the present case. I mention some of them in order
to call attention to the fact that, while in the earlier cases different reasons
have been given for the rule, the principle can now be expressed in very
general terms. In Fauntleroy’s case, Amicable Insurance Societyv. Bolland
[4BlighN.S. 194,211], the Lord Chancellor refused to allow the assignees
of a bankrupt who had committed forgery to recover the proceeds of a life
insurance taken out by the forger who had been convicted and executed.
“Isitnot void upon the plainest principles of public policy? Would not such
a contract (if available) take away one of those restraints operating on the
minds of men against the commission of crimes, namely, the interest we
have in the welfare and prosperity of our connexions?” It may be of interest
to note with regard to this famous case that Lord Lyndhurst had as
Attorney-General been leader for the prosecution at the trial of Fauntleroy.
In this case the ground given is the removal of a restraint against the
commission of crime. In Moore v. Woolsey [4 E. & B. 243] the Court of
Queen’s Bench refused to hold void a condition that a policy on the life of
a person who should die by his own hands would remain in force to the
extent of any bona fide interest acquired as security formoney. The assured
had died by his own hand, but whether sane or insane did not appear. Lord
Campbell, in deciding for the plaintiff, said that a stipulation that if a man
committed suicide within a year the policy should give a right of action
would be void. He appears to put it on the ground that it would offer an
encouragement to suicide. In Cleaver’s case [[1892] 1 Q. B. 147] the
executors of James Maybrick were suing on a life policy which he had
effected in favour of his wife, who had been convicted of his murder. The
objection that the executors were suing to enforce a trust in favour of the
wife was got over by holding that the wife could get no benefit from her
crime, but that, her interest failing, the executors could recover for the
benefit of the testator’s estate. It should be noticed that on the principle
stated it is not a question of refusing to enforce a contract made by the
criminal: the doctrine avoids a testamentary gift: and it would appear to be
immaterial whether the criminal knows or not of the intended gift. If he
does not know, the inducement to commit the crime and the removal of the
restraint against committing the crime both tend to disappear as supports
for the doctrine. In Crippen’s case [[1911] P. 108], the question arose as
to whether administration of the estate of a deceased wife who had been
murdered by her husband should be granted to the next of kin of the wife
passing over the legal personal representative of the husband. The President,
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Sir Samuel Evans, decided in favour of the wife’s next of kin and said [Ibid.
112]: “It is clear that the law is, that no person can obtain, or enforce, any
rights resulting to him from his own crime; neither can his representative,
claiming under him, obtain or enforce any such rights. The human mind
revolts at the very idea that any other doctrine could be possible in our
system of jurisprudence.” Finally, in Hall v. Knight and Baxter [[1914] P.
1], the Court decided that a woman who had killed a testator in circumstances
that amounted to manslaughter, but not, it would appear, manslaughter by
negligence, could not be allowed to claim probate as a legatee under the
will of the testator. Swinfen Eady L.J. said [[1914] P. 8]: “The estate of the
testator must go in the same way as if there were no benefit given to Jean
Baxter by the will and that she cannot in any way benefit from the crime
which she has committed. I see no reason for restricting the rule to cases
of murder.” Lord Sumner, then Hamilton L.J., said [Ibid. 7]: “The
principle can only be expressed in that wide form. It is that a man shall not
slay his benefactor and thereby take his bounty.” It may be remarked that
this pithy statement, while applicable to the case under discussion, is not
as wide as the principle permits. It would not be apt to decide a claim under
acontract where the criminal may have given full consideration, and could
hardly be said to be “taking bounty from a benefactor.” I think that the
principle is that a man is not to be allowed to have recourse to a Court of
Justice to claim a benefit from his crime whether under a contract or a gift.
No doubt the rule pays regard to the fact that to hold otherwise would in
some cases offer an inducement to crime or remove arestraint to crime, and
that its effect is to act as a deterrent to crime. But apart from these
considerations the absolute rule is that the Courts will not recognize a
benefit accruing to a criminal from his crime.

The application of this principle to the present case is not difficult.
Deliberate suicide, felo de se, is and always has been regarded in English
law as acrime, though by the very nature of it the offender escapes personal
punishment. Indeed, Sir John Jervis, in his first edition of his book on the
office and duties of coroners, said: “Self murder is wisely and religiously
considered by the English law as the most heinous description of felonious
homicide.” The coroner’s inquisition, as Lord Wright pointed out, formerly
recorded “felonice se murderavit”, is now (Coroners’ Rules, 1927) “the
said C.D. did feloniously kill himself.” The suicide is a felon: on the
inquisition his goods were forfeited (though apparently not his lands). By
English law a survivor who had agreed with him to commit suicide with
him is guilty of murder: and the attempt to commit suicide is an attempt to
commit a felony and punishable accordingly: Rex v. Mann [(1914) 10 Cr.
App.R.31]. Theremaining question is whether the principle applies where
the criminal is dead and his personal representative is seeking to recover
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a benefit which only takes shape after his death. It must be remembered
that the money becomes due, if at all, under an agreement made by the
deceased during his life for the express purpose of benefiting his estate
after his death. During his life he had power of complete testamentary
disposition over it. I cannot think the principle of public policy to be so
narrow as not to include the increase of the criminal’s estate amongst the
benefits which he is deprived of by his crime. His executor or administrator
claims as his representative, and, as his representative, falls under the same
ban.

Anxiety is naturally aroused by the thought that this principle may be
invoked so as to destroy the security given to lenders and others by policies
of life insurance which are in daily use for that purpose. The question does
not directly arise, and I do not think that anything said in this case can be
authoritative. But I consider myself free to say that I cannot see that there
is any objection to an assignee for value before the suicide enforcing a
policy which contains an express promise to pay upon sane suicide, at any
rate so far as the payment is to extend to the actual interest of the assignee.
It is plain that a lender may himself insure the life of the borrower against
sane suicide; and the assignee of the policy is in a similar position so far
as public policy is concerned. I have little doubt that after this decision the
life companies will frame a clause which is unobjectionable: and they will
have the support of the decision of the Court of Queen’s Bench in Moore
v. Woolsey [4 E. & B. 243], where a clause protecting bona fide interests
was upheld. It was suggested to us that so far as the doctrine was applied
to contracts it would have the effect of making the whole contract illegal.
I think that the simple answer is that this is a contract to pay on an event
which may happen from many causes, one only of which involves a crime
by the assured. The cause is severable and the contract, apart from the
criminal cause, is perfectly valid.

I do not deal with the United States cases which have been discussed
sufficiently by Lord Wright. I attach much importance to uniformity of
result in the Courts of the two countries in matters of such strong mutual
interest as the law of insurance. But questions of public policy must
develop nationally: and it would be unreasonable to expect identity of
outlook in the Courts of all countries. I cannot forbear, however, to
mention the case of Northwestern Mutual Life Insurance Co. v. Johnson
[254 U.S. 96], for the reason that the judgment was given by Holmes J., a
name always to be received with veneration by an English lawyer. The
decision seems to me contrary to the general trend of United States
decisions up to its date: and seems only to be applicable where a rule of
public policy of the State whose law is the proper law governing the
insurance policy cannot be ascertained. It contains no discussion of the rule



