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Foreword

Kathleen Gutman’s book, which is based on her PhD thesis, is an impressive piece
of academic work. As her PhD supervisor, I was a first-hand witness of her openness
towards different ideas and critical comments, her perseverance in constructing a con-
vincing argument, and the enormous amount of research and analytical thinking that
she put into it.

This book contains a detailed and cohesive assessment of the constitutional founda-
tions of European contract law. It is not, however, limited to examining the vertical
allocation of powers between the EU and its Member States in the field of contract
law. As she herself explains, the exercise of powers at EU level ‘is not the only element
in the debate about European contract law, but it is an important one that permeates
the others’. Accordingly, the book also looks at alternative and complementary routes
to the adoption of instruments that aim to achieve a degree of convergence between
the contract laws of the Member States. This shows that the development of European
contract law has not only a ‘top-down’ dimension in accordance with the EU consti-
tutional principles of conferral, subsidiarity and proportionality, but may also be the
result of a ‘bottom-up’ approach.

Inaddition, the book is enriched by Kathleen Gutman’s expertisein US law. Asa sec-
ondary research focus, the book embarks on a very interesting comparative study with
regard to the constitutional dimensions of contract law on both sides of the Atlantic.
Throughout her meticulous analysis, the author draws important lessons from the US
experience on issues such as the federalization of contract law, federal common law, the
uniform law process and the Uniform Commercial Code.

Like all great classics, this book is divided into three parts. Part I defines the context
in which the debate about European contract law should, in the author’s view, take
place. At the outset, she brings to the reader’s attention the fact that there are no univer-
sal definitions of key concepts such as ‘contract law’ and ‘private law’. Accordingly, by
defining those key concepts, the author stresses the importance of semantic clarifica-
tion as the pre-condition for a productive discussion. Next, she moves on to examine
the EU legislative instruments that constitute the ‘hard core’ of the EU contract law
acquis, and the way in which the ECJ has interpreted them. Written with an audience
unfamiliar with the American contract law framework in mind, this Part of the book
also comprises a concise account of the way in which the constitutional dimensions of
contract law have developed in the US.

In Part 11, the book sets out, in a chronological order, the main events that have
given rise to the debate about European contract law. It looks, for example, at the influ-
ence of the Commission’s three seminal Communications on European contract law,
as well as at the reasons that triggered the adoption of the Consumer Rights Directive.
This part of the book seeks to determine, in particular, whether the constitutionality
of European contract law has ever been considered, either implicitly or explicitly, at
European level.

Once the contours of the debate about European contract law have been drawn,
Part I1I begins by examining whether the EU has power to act in the field of contract
law. To that end, the author explores whether and, if so, to what extent Articles 81,
114, 115, 169, 352 TFEU may operate as appropriate legal bases for the adoption of
a European contract law instrument. In so doing, she examines the problems con-
nected with the principles of subsidiarity and proportionality that the EU legislator
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may encounter. The absence of legislative competence at EU level does not, however,
put an end to the Europeanization of contract law. For example, by looking at the US
experience, the strengths and weaknesses of softer policy-making techniques, such as
the Open Method Coordination (OMC), are also examined.

Finally, the concluding chapter of the book supports the contention that Article 114
TFEU and, as the case may be, Article 352 TFEU constitute a proper legal basis for the
adoption ofa European contract law instrument. Whilst Articles 81, 115,and 169 TFEU
may not secure compliance with the principle of conferral, they have, nonetheless, an
indirect role in highlighting the viability of the EU’s internal market competence under
Article 114 TFEU. As to the OMC, she notes that, because of its limitations, it may
only serve as a complementary route for pursuing the European contract law project.

Written in a clear and entertaining style, this book succeeds in providing a solid
analytical basis for future debates about European contract law. It is a thoughtful and
rigorous study that addresses a challenging set of questions for lawyers, scholars and
students in both Europe and the US. Overall, the book written by Kathleen Gutman
is an excellent contribution to the literature on European Union law and I warmly
congratulate her.

Prof. Dr. Koen Lenaerts
Vice-President of the Court of Justice of the European Union



Series Editors’ Preface

The European Union has adopted a range of measures in the field of private and con-
tract law, and a debate on the desirability and feasibility of harmonizing European
contract law has been active for some years now. Kathleen Gutman’s book makes an
informative and important contribution to this debate by focusing not just on the
movement to unify or harmonize European private law, but specifically on the question
of the legal and constitutional basis for EU contract law.

Noting that the political and legal debate on the unification of European private
law has proceeded apace with surprisingly little attention being given to the underlying
question of the nature and scope of the EU’s competence to take action in this field, the
author sets out to remedy that deficit in this book. The chapters in the first part of the
book address both abstract and concrete aspects of the topic, from a survey of different
models of approximation of contract law, to an examination of some of the major pieces
of EU contract legislation such as the Doorstep Selling Directive, the Consumer Credit
Directive, the Commercial Agents Directive and the Unfair Contract Terms Directive,
and to an analysis of the approach of the EU Court of Justice.

These EU-focused chapters are followed by an interesting and instructive compari-
son with the experience of the United States in which contract law has been treated as
remaining largely within the purview of states, with federal intervention coming largely
in the form of restatements, uniform and model laws, and the Uniform Commercial
Code. Analysing the various instruments and approaches adopted in the US context, the
author warns against any easy assumption about the success of the US approach to the
question of a uniform American contract law or its applicability to the EU context, and
points to the range of tensions and debates which continue in the United States today.

In the second part of the book, Gutman presents the evolution of the debate which
has taken place in Europe since the earliest days of European integration on the fea-
sibility and desirability of harmonizing private law, and surveys the various academic
and institutional contributions to this debate. She traces the debate across the decades,
leading to the emergence of the Common Frame of Reference and numerous initiatives
which followed it, and giving particular attention to the influential interventions of the
Commission in the debate.

The final chapters of the book are devoted to an examination of what Gutman calls
the constitutionality of the adoption of EU measures in the field of contract law —
including their possible legal basis in provisions of the Treaties dealing with the internal
market, consumer law and civil justice — as well as their compliance with principles of
subsidiarity, proportionality and sincere cooperation. She concludes by arguing that
the EU enjoys sufficient competence to adopt an appropriate European contract law
instrument under the internal market provisions of the Treaty, perhaps in conjunction
with the residual powers clause, and alongside various alternative and complementary
routes such as the Open Method of Coordination.

This is a very clearly written, meticulous, and comprehensive work on an important
subject of considerable contemporary interest in EU and private law. It should be of
considerable interest to scholars and students of European integration and to contract
and private lawyers alike.

Grdinne de Birca
Paul Craig
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