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Preface

‘SATURDAY 16 FEBRUARY 1776. I had ever since last Friday been in bad
spirits. I this night felt a momentary sensation of gay pleasure while drinking
a glass of white Cape wine. I came home between twelve and one, quite cool’
(Journal of James Boswell, advocate at the Scottish bar and biographer of
Samuel Johnston).

South Africa is perhaps better known in Scotland for its drink than for its
laws, and the view from South Africa of Scotland is, for the most part, no
better informed. Yet the private law of Scotland and of South Africa have a
great deal in common, and a lawyer from the one jurisdiction feels
immediately at home with the law books of the other. That this should be so
in respect of countries lying at opposite ends of the globe is, at first, puzzling
and even unsettling. In fact it is due to the accident of shared sources and not
to the stimulus of mutual influence, and it is only in modern times that it has
come to be acknowledged at all.

This volume marks the growing interest in each jurisdiction in the laws of
the other. It follows the publication of two earlier works which explored the
history of legal doctrine, first in South Africa and then in Scotland: Southern
Cross: Civil Law and Common Law in South Africa (eds. R. Zimmermann
and D. Visser, 1996) and A History of Private Law in Scotland (eds. K. Reid
and R. Zimmermann, 2000). The current volume is to some extent a
companion to those earlier works. By examining the pattern of similarity and
difference in the private law of Scotland and South Africa, it seeks to
contribute to the legal development of both jurisdictions. For in similarity
there may be the comfort of corroboration, in difference a cause for
reflection. There are many questions to ask. Do common solutions indicate
doctrinal strength or merely a lazy adoption of a common source? If solutions
diverge, is it because one system has strayed unwisely, or because of
differences in the underlying circumstances? What role is played by social
policy, by devotion to dogma, by a quest for coherence, or by sheer chance?
A study of sisters in law is always likely to intrigue and to instruct. And to
look closely at another system is to extend the horizons of one’s own.

The result is not, of course, a comprehensive treatment of the private law
of either Scotland or South Africa. Only property and obligations are
considered, and even within these subjects the treatment is selective. The
work focuses on those topics where, in the opinion of the experts assembled
for this project, a comparison seemed valuable and stimulating. For
information on other subjects the reader is directed to the rich legal literature
which has been a feature of both jurisdictions in the recent past.



vi Preface

The work has also a wider aim. Mixed legal systems have become a
subject of international interest, both for their own sake, as a discrete legal
family, and also for their potential as a bridge between the worlds of the civil
law and the common law. A study of two of the uncodified systems gives an
opportunity to determine whether, and if so to what extent, mixed systems
speak with a distinctive legal voice.

In preparing this book we have received help from many people. We would
wish particularly to thank David Yuill, Andrew Purchase and Catherine
Moodie for valuable editorial assistance, and Peter Birks for friendship and
encouragement. The Leibniz Prize of the German Research Association, held
recently by one of us, allowed the contributors to meet together for
conferences and on other occasions, and so contributed in an important way
to the distinctive nature of this work.

Reinhard Zimmermann, Daniel Visser, and Kenneth Reid
Hamburg/Cape Town/Edinburgh, January 2004
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