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THE LAW OF
COLLABORATIVE DEFENCE
PROCUREMENT IN THE
EUROPEAN UNION

States increasingly cooperate to buy expensive defence equipment, but the
management and legal aspects of these large collaborative procurement
programmes are complex and not well understood. The Law of Collab-
orative Defence Procurement in the European Union analyses how these
programmes are managed and highlights areas that require improvement.
The book addresses the law applicable to these programmes, which is built
upon a four-layer ‘matryoshka doll’ of legal relationships at the crossroads
of public international law, EU law and domestic law. Using practical
examples, the book makes proposals for clarifying the legal basis and
improving the efficiency of defence equipment cooperation among EU
member states. By covering a broad scope of legal issues, this analysis goes
beyond the defence sector and is relevant to centralised or joint purchasing
and to the procurement activities of international organisations, provid-
ing invaluable information for practitioners, policy-makers and academics
aiming to analyse or improve these projects.

DR BAUDOUIN HEUNINCKX, MCIPS, is the Head of Legal Affairs and
Litigation for the Belgian Armed Forces Procurement Division and a part-
time academic at the University of Nottingham and the Belgian Royal
Military Academy.
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Introduction

Defence procurement within the European Union (EU) could be broadly
defined as the section of public procurement performed for the benefit
of the armed forces of the EU member states. Defence procurement
therefore covers a wide scope of activities, ranging from the development
and production of complex military equipment to the purchase of food
and clothing for soldiers in the field. Within this broad definition, the
procurement of ‘hard’ or ‘war-like’ defence materiel, such as tanks and
missiles, can be subject to specific rules and could be referred to as ‘defence
procurement stricto sensu.

Defence procurement activities obviously play a key role in the security
of the EU member states and are therefore very sensitive, touching the
core sovereign competences of the State. This is to the extent of being the
subject of a specific EU law exemption in the Treaty on the Functioning
of the EU (TFEU).!

Defence procurement also has an important economic impact in the
EU. Defence expenditures of EU member states amounted to an average
of about €197 billion yearly in the period 2005-2013. Of that amount,
as shown in Figure 0.1, an average of about 20 per cent (€40 billion per
year) were used for the procurement of defence equipment and Research
and Development (R&D) and about 24 per cent (€46 billion per year) for
operations and maintenance,” a large share of which, such as in-service
support contracts or the supply of parts, fuel and ammunitions, also finds
its source in procurement activities.’

Consolidated Version of the Treaty on the Functioning of the EU (TFEU), [2008] OJ
C115/47, Art.346; Mezzadri, L’ouverture des Marchés de la Défense, p. 6; Schmitt (rappor-
teur), Defence Procurement in the EU — The Current Debate, p. 11; Trybus, European Defence
Procurement Law, p. 25; Heuninckx, ‘Lurking at the Boundaries’; Georgopoulos, ‘Defence
Procurement and EU Law’.

European Defence Agency, Defence Data Portal, www.eda.europa.eu/info-hub/defence-
data-portal, accessed 16/04/2015 — all these figures except Denmark.

Darnis et al., Lessons Learned from European Defence Equipment Programmes, p. 3; The
European Commission estimates the total defence procurement costs for 2004 at about

[N]
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2 INTRODUCTION

Personnel
[7] Operations and Maintenance
51% [ Equipment Procurement
@ Research and Development

® Infrastructure and Other

Figure 0.1 Defence expenditures breakdown in the EU for 2005-2013. Source: EDA

Despite this economic importance, the European Defence Equipment
Market (EDEM) is still heavily segmented along national borders, much
more so than any other sector of public procurement and is therefore
considered as economically inefficient. Studies have shown that up to
32 per cent of the defence procurement budgets of EU member states
could be saved by a combination of reduced market fragmentation and
increased cooperation among the EU member states, in particular for the
harmonisation of their operational requirements.*

In an attempt to improve the efficiency of defence procurement, in par-
ticular by sharing the development costs of expensive defence equipment
and securing economies of scale, states sometimes resort to collaborative
procurement, whereby they agree to procure such defence equipment and
fund non-recurring costs (such as development costs) in common. Such
aggregation of demand is also increasingly used in public procurement
outside the defence sector.’ In addition to aiming at reducing costs,

€82 billion, which are likely the sum of the operations and maintenance costs and equip-
ment procurement costs: Commission Staff Working Document accompanying the Inter-
pretative Communication on the application of Article 296 of the Treaty in the field of
defence procurement — Impact assessment, SEC(2006)1554, § 1.1.5.

Schmitt, From Cooperation to Integration, pp. 79-83; Georgopoulos, ‘Defence Procure-
ment and EU Law), p. 567; Dufour et al., Intra-Community Transfers of Defence Products,
§ 6.7; Buropean Commission, The Challenges Facing the European Defence-Related Indus-
try, COM(96)10, § 5.54; see Trybus, ‘Challenges Facing the European Defence-Related
Industry’.

Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014
on public procurement and repealing Directive 2004/18/EC, [2014] O] L94/65, Recital 59;
Sanchez Graells and Herrera Anchustegui, Impact of Public Procurement Aggregation on
Competition, p. 1; OECD, Central Public Procurement Structures and Capacity in Member
States of the EU; Karjalainen, Challenges of Purchasing Centralisation.

w



INTRODUCTION 3

collaborative procurement has operational advantages such as increas-
ing the interoperability of the armed forces of the participating states,
and allows states to procure military equipment that they would not be
able to develop on their own because of diminishing budgets and lack of
technical or industrial capacity.

[ National Procurement [ Majority EU Collaboration @ Other Collaboration
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Figure 0.2 Defence equipment and R&D national/collaborative expenditures in the
EU for 2005-2013. Source: EDA

An average of about 22 per cent of the defence equipment procure-
ment and R&D expenditures of EU member states (almost €9 billion per
year) was spent collaboratively in the period 2005-2013, and a significant
portion of these collaborative procurement activities (about 90 per cent)
was performed among states that were in majority Members of the EU,
as shown in Figure 0.2. The EU’s informal target is to reach 35 per cent of
collaborative defence equipment procurement and R&D, but no date has
been set to reach this objective.®

° European Defence Agency, Defence Data Portal, www.eda.europa.eu/info-hub/defence-
data-portal, accessed 16/04/2015. However, it seems that since 2012 several EU member
states were not able to provide data relative to collaborative procurement, and the figures
for collaborative procurement for 2012 and 2013 are therefore probably underestimated;
see EDA, ‘Trends in European Defence Spending’



4 INTRODUCTION

In addition, an average of about 9 per cent of the defence equipment
procurement expenditures of EU member states in 2005-2013 (some-
what less than €3 billion per year) was spent through government-to-
government transactions, of which about 79 per cent with the United
States (US) and 17 per cent among EU member states.” Even though this
type of procurement does not always qualify as collaborative procurement
in the strictest sense, it still represents some form of cooperation among
states.

A collaborative defence procurement programme is led by a pro-
gramme management entity that manages the programme and awards
contracts on behalf and under the supervision of, or in collaboration
with, the participating states. Such programme management entity is
either an international organisation or agency,® or one of the par-
ticipating states acting as a ‘lead nation’. This management structure
implies the creation of a four-layer ‘matryoshka doll’ of legal relation-
ships among the participating states, the programme management entity
and the prime contractors. This image of a legal matryoshka doll will be
explained in more detail later and will stay with us for the rest of this
book.

Even though they aim to increase the cost-effectiveness of defence
procurement, collaborative programmes have not always been very suc-
cessful in achieving this objective.’ This is primarily due to a complex
and inefficient procurement and decision-making process and to an in-
efficient allocation of money and industrial resources, especially because
of the so-called juste retour work allocation principle or variations thereof.
Under that principle, also called ‘principle of fair industrial return’, the
proportion of industrial activities allocated to the domestic industry of a
participating State (work-share) is calculated to match the latter’s financial

~

Retter et al., Study and Analysis of ‘Government-to-Government Sales’ of Defence Materiel —
Executive Summary, p. 2.

Depending on which definition of ‘international organisation’ is used under international
law, some of the international bodies managing collaborative procurement programmes
would not qualify as international organisations in the strictest sense, but we will never-
theless refer to them in this book as ‘international organisations’.

Trybus, Buying Defence and Security in Europe, p. 352; Hartley, The Economics of Defence
Policy, Ch. 9; Hartley and Martin, ‘Evaluating Collaborative Programs’; Cox, ‘The Future
of European Defence Policy’, p. 68; Mawdsey, The Gap Between Rhetoric and Reality, p. 6;
Aalto, ‘Interpretations of Article 296, in Keohane (Ed.), Toward a European Defence Market,
p. 14.
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