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Preface to the Fifth Edition

For the fifth edition, the casebook welcomes two new authors and bids farewell
to two others. Joining the book are Professor Joseph DiMento from the University of
California at Irvine Law School and Professor John Echeverria from the Vermont
Law School. Joe brings to the book a lengthy background in planning issues. In
particular, his writings on the so-called *‘consistency doctrine” have been enor-
mously influential. John is well-known nationally as a prolific scholar on the takings
clause and on other constitutional questions raised by land use regulation.

Leaving us is founding author Professor James Kushner of Southwestern Law
School. Jim leaves behind four editions of this casebook as well as a voluminous and
remarkable legacy of publications in the land use and housing fields. Professor
Edward Ziegler also has retired. Ed is well-known for his writing in the land use
field, and in particular for his work as the principal editor of the national multi-
volume treatise, Rathkopf’s The Law of Zoning and Planning. Both have more than
earned their retirements, and we wish them well.

When the casebook was initiated in 1989, the first edition of the book noted
that one of its pedagogical goals was to emphasize very recent cases so as to place
students squarely within the context of modern land use law. We wanted a book that
exposed students to ongoing issues and to the lively political undercurrents of this
dynamic field of law. With this fifth edition, we have undertaken a broad review of
recent developments so as to continue to fulfill that goal.

Users will see that we have re-worked the takings chapters to consolidate all the
takings issues into one chapter. The materials have also been expanded to better
reflect the current debate over preferred directions for takings law. Additionally, the
chapter on other constitutional law issues, particularly those arising under the First
Amendment, has also been substantially revised.
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xxviii Preface to the Fifth Edition

The biggest change, however, has been the addition of a new chapter entitled
“Confronting New Challenges: Smart Growth, Health, Climate Change, and Vul-
nerable Populations.” In addition to an expanded set of materials directed to the
continuing development of “smart growth’ principles, the chapter captures some
new issues bearing on land use that have emerged. These include the land use
impacts of climate change, a subject that some local governments are addressing
even if state governments (and now, perhaps, the federal government) try to ignore
it. Other parts of this new chapter address the relationship between land use policies
and the rise in obesity among the American population, the continuing disputes
over local regulation of homes for individuals battling substance abuse, and the land
use implications of responding to problems posed by homelessness. Finally, the
chapter addresses state and local land use efforts directed at regulating sites that
dispense marijuana, both for medical use and now increasingly for recreational use.

These new materials are topical and highly interesting to students. We believe
that both professors and students will enjoy them.

Professor Echeverria gratefully acknowledges the valuable research assistance
of James LaRock as well as the support of Vermont Law School librarians Cynthia
Lewis, Christine Ryan, and Michelle LaRose.

Professor DiMento wishes to thank his research assistants Ian Deady and Ethan
Mora, who were extraordinary in their commitments and professionalism, and
Ms. Lisa Payne, faculty assistant, whose organizational skills kept all of the back-
ground resources available and provided superior production services. Librarians
Lisa Junghahn, Christina Tsou, and Dianna Sahhar identified sources and resources
that make for a comprehensive treatment. Writing casebooks in the digital world
often requires the professional services of information technology staff; Joe Maca-
vinta, Jose Diaz, and Enrique Morones were generous in their support. Enid Zhou
provided essential citation assistance.

Professor Selmi wishes to thank Loyola Law School and the Fritz B. Burns
Foundation for their generous support. He also wishes to thank Dan Martin, Direc-
tor of the Law Library, and Caitlin Hunter, Reference Librarian, for their invaluable
assistance. Finally, he thanks Mell Banez, Pam Buckles, and the other members of
the Faculty Support Office who worked tirelessly on the project.



Acknowledgments

Abatzoglou, John T., Joseph F. C. DiMento, Pamela Doughman and Stefano
Nespor, A Primer on Global Climate Change Science, in DiMento and Doughman
(eds.), Climate Change: What It Means for Us, Our Children, and Our Grandchil-
dren 15-31 (2d ed. 2014). Copyright © 2014 Massachusetts Institute of Technology.
Reproduced by permission by The MIT Press. All rights reserved.

Beatley, Timothy. Ethical Land Use: Principles of Policy and Planning 34, 13-16
(1994). Copyright © 1994 The Johns Hopkins University Press. Reproduced by
permission. All rights reserved.

Callahan, Denise G. West Chester Moratorium on Rehab Centers, Journal-News
(April 28, 2016). Copyright © 2016 Cox Media Group. Reproduced by permission.
All rights reserved.

Costonis, John J. Icons and Aliens: Law, Aesthetics, and Environmental Change
12-19, 76-79 (1989). Copyright © 1989 The Board of Trustees of the University of
Illinois Press. Reproduced by permission. All rights reserved.

Fischel, William A. Why Are There NIMBYs?, 77 Land Economics 144 (2001).
Copyright © 2001 The University of Wisconsin Press. Reproduced by permission. All
rights reserved.

Gerrard, Michael. Whose Backyard, Whose Risk: Fear and Fairness in Toxic and
Nuclear Waste Siting 99-107 (1994). Copyright © 1994 Massachusetts Institute of
Technology. Reproduced by permission of The MIT Press. All rights reserved.

Gordon, Peter and Harry W. Richardson. Are Compact Cities a Desirable Plan-
ning Goal? 63 J. Am. Plan. Ass’'n 232 (1997). Copyright © 1997 American Planning
Association. Reproduced by permission. All rights reserved.

Hirsch, Werner Z. Law and Economics: An Introductory Analysis 6-7, 14-15, 22,
80-82 (3rd ed. 1999). Copyright © 1999 Elsevier, Ltd. Reproduced by permission. All
rights reserved.

XXIX



Acknowledgments

Kelly, Eric Damian. Managing Community Growth: Policies, Techniques, and
Impacts 8-10 (2nd ed. 2004). Copyright © 2004 Praeger Publishers. Reproduced by
permission of ABC-CLIO. All rights reserved.

Kushner, James A. A Comparative Vision of the Convergence of Ecology
Empowerment, and the Quest for a Just Society, 54 U. Miami L. Rev. 301 (1998).
Copyright © 1998 The University of Miami Law Review. Reproduced by permission.
All rights reserved.

Kushner, James A. Affordable Housing as Infrastructure in the Time of Global
Warming, 42/43 Urb. Law. 179 (2010-2011). Copyright © 2011 The American Bar
Association. Reproduced by permission. All rights reserved.

Martin, Hugo. Hue and Cry Over Colors of Homes in South Gate, L.A. Times
(Sept. 22, 1998) at B1. Copyright © 1998 The Los Angeles Times. Reproduced by
permission. All rights reserved.

Miles, Mike E., Laurence M. Netherton, and Adrienne Schmitz. Real Estate
Development: Principles and Process (5th ed. 2015). Copyright © 2015 The
Urban Land Institute. Reproduced by permission. All rights reserved.

Nelson, Robert H. Pro-Choice Living Arrangements Reality Check, Forbes 6-14
(1999). Copyright © 1999 Forbes, LLC. Reproduced by permission. All rights
reserved.

Netter, Edith M. Using Mediation to Resolve Land Use Disputes, 15 Zoning and
Plan. L. Rep. 25, 27-28 (1992). Copyright © 1992 West Academic. Reproduced by
permission. All rights reserved.

Nolan, Sean, Ona Ferguson, and Pat Field. The Mutual Gains Approach to
Resolving Land Use Disputes in In Land in Conflict: Managing and Resolving
Land Use Disputes (2013). Copyright © 2013 Lincoln Institute of Land Policy.
Reproduced by permission. All rights reserved.

Stubblefield, Jo Anne P. Declaration of Covenants, Conditions, and Restric-
tions for Beachside, SPO 12 ALI-ABA 475 (2008). Copyright © 2008 Jo Anne P.
Stubblefield. Reproduced by permission. All rights reserved.

United Church of Christ Justice & Witness Ministries. Toxic Wastes and Race at
Twenty 1987-2007: A Report Prepared for the United Church of Christ Justice &
Witness Ministries, The Executive Summary x-xv (2007). Copyright © 2007 The
United Church of Christ. Reproduced by permission. All rights reserved.

Ziegler, Edward H. Sustainable Urban Development and the Next American
Landscape: Some Thoughts on Transportation, Regionalism, and Urban Planning
Law Reform in the 21st Century, 34 Urb. Law. 91 (2011). Copyright © 2011 The
American Bar Association. Reproduced by permission. All rights reserved.



Summary of Contents

Contents xi
Preface to the Fifth Edition XXV
Acknowledgments XXX
PART ONE H INTRODUCTION TO LAND USE CONTROLS 1
Chapter 1 The Regulatory Setting: Land, Ethics, Economics,

and Participants 3
PART TWO H THE LAND USE REGULATORY TOOLS 39
Chapter 2~ Zoning 41
Chapter 3~ Subdivision Regulation 97
Chapter 4 Infrastructure 139
Chapter 5 The Role of Planning 179
PART THREE B THE LIMITS OF CURRENT LAND

USE REGULATION 227

Chapter 6  Judicial Review of Land Use Decisions 229
Chapter 7 Takings 291
Chapter 8  The First Amendment and Other Constitutional 389

Protections
Chapter 9 Regional, State, and Federal Land Use Regulation 477
Chapter 10  Alternative Methods for Land Use Decision Making 547

ix



Summary of Contents

PART FOUR B EVOLVING ISSUES IN LAND USE REGULATION

Chapter 11

Chapter 12

Confronting New Land Use Challenges: Smart Growth,
Climate Change, Health, and Vulnerable Populations
Securing a Sufficient Housing Supply

PART FIVE B THE USE OF LAND USE CONTROLS TO

Chapter 13
Chapter 14
Chapter 15

Chapter 16
Chapter 17

Table of Cases

EFFECTUATE GOVERNMENT POLICY
OBJECTIVES

Housing and Discrimination

Environmental Protection

Urban Redevelopment, Economic Development,

and Anticompetitiveness

Siting Unpopular Land Uses and Environmental Justice

Protection of Cultural and Aesthetic Values

Table of Secondary Authorities

Index

613

615
685

739
741
789

861
913
959

1009
1029
1047



Contents

Preface to the Fifth Edition
Acknowledgments

PART ONE

[
INTRODUCTION TO LAND USE CONTROLS

1. The Regulatory Setting: Land, Ethics, Economics,
and Participants

A. The Vitality of Contemporary Land Use Regulation
B. The Land Resource in America: Distribution and Trends
Major Uses of Land in the United States, 2007
Five of the Nation’s Eleven Fastest-Growing
Cities Are in Texas
Notes and Comments
C. Land Use as an Ethical Decision
Fred Bosselman, Four Land Ethics: Order, Reform,
Responsibility, Opportunity
Joseph William Singer, The Ownership Society
and Takings of Property: Castles, Investments
and Just Obligations
Eric T. Freyfogle, Property Rights, the Market, and
Environmental Change in 20th Century America
Timothy Beatley, Ethical Land Use: Principles of Policy
and Planning
Notes and Comments

XXV
XXX

11

13

14

15
16



xii Contents

D. Land Use and Economic Theory 20
Werner Z. Hirsch, Law and Economics: An Introductory
Analysis 21
David Schleicher, City Unplanning 22
Notes and Comments 25
E. The Players in the Regulatory Process 28
Eric Damian Kelly, Managing Community Growth:
Policies, Techniques and Impacts 28
A Note on the Participants in the Land Use Process 29

Mike E. Miles, Laurence M. Netherton, & Adrienne
Schmitz Real Estate Development: Principles and

Process 32
Notes and Comments 33
F. Organization and Themes of this Casebook 33
1. Organization: The Structure of the Book 33
2. Themes 34
PART TWO
[ |
THE LAND USE REGULATORY TOOLS 39
2. Zoning 41
A. Introduction 41
1. In the Beginning: Euclidian Zoning 41
2. The Need for Flexibility 42
3. Flexibility and Discretion 43
4. The Rise of Bargaining 43
B. The Traditional Zoning Ordinance 44
Village of Euclid v. Ambler Realty 44
Notes and Comments 49
In ve Howard Center Renovation Permit 52
Notes and Comments 54
A Note on Nonconforming Uses 58
C. Amendments, Spot Zoning, and Variances 60
Plains Grains Limited Partnership v. Board of County
Commissioners 61
Notes and Comments 64
Marshall v. City of Philadelphia 67
Notes and Comments 70
D. Flexibility Devices 73
1. Use Permits 73
Uintah Mountain RTC, L.L.C. v. Duchesne County 73
Notes and Comments 79
2. Floating Zones and Contract Zones 81
Rodgers v. Village of Tarrytown 82

Notes and Comments 84



Contents

3. Planned Unit Developments
Peters v. Spearfish ET] Planning Commission
Notes and Comments
4. Site Plan Review
Summa Humma Enterprises, LLC v. Town of Tilton
Notes and Comments

3. Subdivision Regulation

A.

C.

Introduction
1. From Plats to Planning
2. The Purposes and Components of Substantive Review
3. Timing and Vesting
4. Efficiency, Politics, and Reform
Jurisdiction and Definitions
Loftin v. Langsdon
Notes and Comments
The Project Approval Process
Blue Ridge Co. v. Town of Pineville
Notes and Comments
Burrell v. Lake County Plan Commission
Notes and Comments
Vested Rights to Develop

Board of Supervisors of Prince George County v. McQueen

Notes and Comments
Streamlining and Development Standards

Gaughen LLC v. Borough Council of Borough of Mechanicsburg

Notes and Comments

Controlling Growth
Golden v. Planning Board of the Town of Ramapo
Notes and Comments

4. Infrastructure

A.

B.

C. Exactions, Special Assessments, and Other Financing Techniques

Introduction

1. The Underappreciated Subject

2. 'Who Should Pay?

3. The Basic Choice: Taxpayers or Users?
Tax Increment Financing

Board of Directors of the Industrial Development Board of the

City of Gonzales, Louisiana, Inc. v. All Taxpayers,
Property Owners, Citizens of the City of Gonzales
Ste. Genevieve School District R-II v. Board
of Aldermen of the City of Ste. Genevieve
Notes and Comments

1. Exactions
The California Mitigation Fee Act— California
Government Code §66000

85
86
88
91
91
94

97

97

97

98

98

99
100
100
103
105
106
111
113
116
118
118
122
124
124
128
130
130
135

139

139
139
139
140
141

141
152
155
157
157

157



D.

E.

Vermont Impact Fee Legislation —24 V.S.A. §5203
Notes and Comments
2. Special Assessments
Strauss v. Township of Holmdel
Notes and Comments
3. Other Financing Techniques
Privatization of Infrastructure
A Note on the Privatization of Infrastructure
Infrastructure and the Environment
1. Green Infrastructure
2. Climate Change and Infrastructure
Borough of Harvey Cedars v. Karan

5. The Role of Planning

A.

E;

Introduction

1. The Allure of Planning

2. The Rise of the Consistency Doctrine

3. The Efficacy of Consistency Requirements

4. Toward Sub-area and Neighborhood Plans

5. Emerging Issues in Planning

Land Use Planning in Perspective
United States Department of Commerce,

A Standard City Planning Enabling Act
William C. Baer, General Plan Evaluation Criteria:
An Approach to Making Better Plans

Notes and Comments

The Form and Content of the General Plan
Wolf v. City of Ely
Notes and Comments
New Jersey Statutes Annotated §40:55D-28
Twain Harte Homeowners v. County of Tuolumne
Notes and Comments

Consistency Requirements
California Government Code §65860
Rhode Island General Laws §45-24-30
New Jersey Statutes Annotated §40:55D-62
Me. Rev. Stat. Ann. Tit. 30-A §4352

8-104 Consistency of Land Development Regulations

with Local Comprehensive Plan
Notes and Comments
Haines v. City of Phoenix
Notes and Comments
Avenida San Juan Partnership v. City of San Clemente
Notes and Comments
Remedies for Inconsistency
Pinecrest Lakes, Inc. v. Shidel
Notes and Comments

Contents

158
159
159
159
162
164
165
165
167
167
168
172

179

179
179
180
181
182
183
185

185

186
187
191
191
193
195
197
200
203
203
204
204
204

204
205
208
211
217
220
221
221
225



Contents

PART THREE

THE LIMITS OF CURRENT LAND USE REGULATION

6. Judicial Review of Land Use Decisions

A. Introduction
1. The Role of the Courts in Land Use
2. Fairness in Local Procedures
3. Reviewing the Substantive Decision
4. The Role of Neighbors and Project Proponents
5. The Federal Courts and Local Land Use Decisions
B. Fairness in the Decision-Making Process
Frito-Lay, Inc. v. Planning and Zoning Commission
of the Town of Killingly
Notes and Comments
Cheyenne Newspapers, Inc. v. Building Code Board of Appeals
Notes and Comments
A Note on Standing and Exhaustion of Administrative
Remedies
C. Judicial Control of Local Discretion
Albuquerque Commons Partnership v. City Council
of Albuquerque
Notes and Comments
D. Ethics and Fairness
Villages, LLC v. Enfield Planning and Zoning Commission
Notes and Comments
E. Third-Party Opposition to Development: Neighbors’
Rights and Developers’ Responses
Grant County Concerned Citizens v. Grant County Board of
Adjustment
Notes and Comments
Plante v. Wylie
Notes and Comments
F. The Role of the Federal Courts Under the Civil Rights Act
Cenergy-Glenmore Wind Farm v. Town of Glenmore
Notes and Comments
7. Takings
A. Introduction
1. Eminent Domain v. Inverse Condemnation
2. History
3. Richard Epstein and Judicial Activism
4. The Armstrong Principle
5. The Basic Structure of Takings Cases
B. Modern Takings Tests
1. Penn Central

Penn Central Transportation Co. v. New York City

XV

227
229

229
229
230
232
232
233
234

234
240
242
246

248
252

252
257
262
263
266

270

270
275
278
282
285
285
288

291

291
291
292
293
295
296
298
298
298



C.

D.

E.

Notes and Comments
A Note on Applying the Penn Central Factors

Contents

307
310

2. The Loretto Per Se Rule for Permanent Physical Occupations 313

Loretto v. Teleprompter Manhattan CATV Corp.
Notes and Comments
3. The Lucas Per Se Rule
Lucas v. South Carolina Coastal Council
Notes and Comments
Procedural Issues in Takings Cases
First English Evangelical Lutheran Church v. County
of Los Angeles
Notes and Comments
Williamson County Regional Planning Commission v.
Hamilton Bank of Johnson City
Notes and Comments
Exactions
Nollan v. California Coastal Commission
Dolan v. City of Tigard
Notes and Comments
Koontz v. St. Johns River Water Management District
Notes and Comments
Eminent Domain
Kelo v. City of New London
Notes and Comments

8. The First Amendment and Other Constitutional Protections

A.

Introduction
1. Some Basic First Amendment Principles
2. Categories of Speech and Content-Based Regulation
3. Land Use Controls and the First Amendment
Signs and Billboards
Reed v. Town of Gilbert
Notes and Comments
Metromedia, Inc. v. City of San Diego
Notes and Comments
Adult Use Zoning
City of Renton v. Playtime Theatres, Inc.
Notes and Comments

. Church and Worship Regulation

1. The Establishment Clause
Van Orden v. Perry
2. Free Exercise Clause
A Note on Emloyment Division, Department of Human

213
318
321
321
329
332

332
336

338
346
349
349
356
366
368
376
378
378
387

389

389
389
390
391
391
392
398
401
408
411
411
415
419
420
421
425

Resources of Oregon v. Smith and the Religious Freedom

Restoration Act
City of Boerne v. Flores
Notes and Comment

426
428
434



