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Preface

Increasing industrialization all over the world has dehumanized humanity
and with a single mindset of profit, the developed world has exploited the
natural resources to the maximum extent. The rich generally have been
ecologically insensitive, invading nature without enlightenment of resource
conservation and management. Will India commir the same mistakes that
the developed countries have? Do we understand the real meaning of sustain-
able development? Have our regulatory agencies been made accountable for
resource depletion? Probably, the answers to the above questions are not
easy, neither are they found in one essay. My attempt is to analyse environ-
mental law with a conservation perspective. I always believe that the role of
environmental law should not be restricted to ‘prevention and control’ of
pollution but must be to conserve, preserve, regenerate natural resources.
This book is also an attempt to contribute research material to the field of
environmental laws, especially into conservation of natural resources in
India. Along with the regulatory aspects, the book looks at the management
perspectives of resource conservation. A critical analysis is offered to the
reader about the various objectives of law that boost conservation strategies.
A reader will observe that the aim and purpose of environmental legislation
in the country has been to prevent and control pollution and not to conserve
and preserve the resources. This also means that administrarive agencies in
the government are assigned the task of regulating pollution of water,
air and land, while regeneration, conservation and preservation are never
mandated.

This book is divided into 10 chaprers.

After the Introduction, the second chapter is dedicated to the evolution
of the right to a clean and healthy environment, under the premise of the
Constitution of India; the struggle for a clean environment, the ongoing
battle for conservation and preservation and the scope and ambit of this third
generation of right; ‘the Right to Clean Environment’. Most environmental
lawyers only accept a procedural concept of the right to environment; this
means that it has a triple content represented by the right to information,
the right to participation and the right to administrative and judicial review.
This limitation is based on the deep difficulties to reach an agreement on a
concept of environment, which can be legally determined and is amenable
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to judicial control. However, procedural law cannot be applied if there is
no substantive right to be protected. It is thus viewed that the right to an
adequate environment is a substantive right and we must keep on reflecting
on achieving a proper construction of its doctrinal basis. The features that
characterize a subjective right exist here because there is a subject, an object
and a legal relationship. The right to live in a healthy environment is one
more golden feather. This right connotes that the enjoyment of life and its
attainment and fulfilment guaranteed by the Article (Art. 21) embraces the
protection and preservation of nature’s gift without which life cannot be
enjoyed. Like access to food and health, access to good environment is also
a prerequisite for a dignified life. In fact, deterioration of environment arises
from abuses of economic and other kinds of freedom.

Is environmental law a civil law or a criminal law? What should be the
nature of punishment for environmental wrong? Has the law failed in
prosecuting the polluter or is it that India is not polluted at all? How can the
polluter pays principle find an appropriate place in the criminal legal system?
How far can the common law remedies come to the rescue of environmental
wrongs? Is compensation or a fine enough deterrent to polluter and resource
exploiters? These are also some of the issues addressed in this chapter.

The chapter on water has been divided into two sections—surface and
groundwater. Groundwater exploitation is a serious matter of concern today
and legislations and policy measures taken till date by the state governments
have not had the desired effect on the situation. This has been brought out
in this section in the context of policy and institutional mechanisms. In the
context of surface water, pollution of the same has been covered extensively,
with special emphasis on river water, the attempted conservation strategies
adopted and its success and failures. ‘Right to water’ (as proposed by the
Constitutional Review Committee) means right to access to clean drinking
water. Water that is potable and reachable, equitable to one and all, despite
class and status, industrial or agricultural.

But is privatization the solution? Can ‘resources’ be in the private domain?
What then is the essence of ‘public trust doctrine’? Can water be managed
in a decentralized manner, empowering the Panchayats, or should issues
like groundwater be regulated centrally? How successful has been the
implementation and prosecution under the pollution control laws? These
are some of the issues addressed in this chapter.

The chapter on forest is by far the most important, considering the value
of forests over all other resources, as the forest is the resource that binds both
water and land together. Without forests, water conservation is next to
impossible and land may look simply like a desert. While this chapter looks
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at pre-colonial and post-colonial legislations, it critically analyses the failure
of the legal system to check and balance conservation and exploitative pol-
icies. While most of our forest policies have resulted in declaration of vast
areas of land as national parks, we have shortsightedly thrown out tribal
people from their livelihood base, without rethinking about relocation or
rehabilitation. What is the actual impact of these laws on the forests? To what
extent have they served the interests of the forest dwellers, who are tradi-
tionally entitled to the use of forest resources? Where does the responsibility
in the protection of these forests lie? Who has the right over the resources in
forests? Do forest dwellers have any right over the forest and its produce? How
far has the JFM (Joint Forest Management) programme been successful in
improving the forest cover in the country? After millions displaced because
of dams, how has the government embarked on the new problem of eviction
of tribal people? These are some of the areas that have been examined in
this chapter. One has to note that as of now, the Centrally Empowered
Committee, constituted under the 7.N. Godavarman case by the Supreme
Court, is managing, regulating and controlling 98 per cent of the forests
in the country.

The chapter on lznd gives an overview of the land use pattern, which has
evolved over a period of time in India. Next, agriculture, forestry and mining
being the three most important activities affecting land use and degradation,
a sectoral impact of each of these on land has been discussed separately. In
each of these sectors, the state-pressure-response framework has been followed.
Land degradation through waste dumping, unplanned management of
wasteland and the issues in forestry encroachment has been legally analysed.
It is true that the law on forest conservation aims at checking deforestation
and regulating the use of forest for non-forest purposes. Nevertheless, there is
no specific legislation against abuse of other land than forestland and against
infringement of the fertility and conservation of such lands. The mechanism
of conversion under the Land Revenue Laws (agricultural land into non-
agricultural activity) is found to be ineffective, as indiscriminate conversion of
paddy fields into garden lands or living units, dabbas, educational institutions,
goes unhampered in certain regions of the country.

The chapter on air discusses the salient features of the Air Act, 1981, with
emphasis on noise pollution, which is also an element of air pollution. The
effective powers and functions of the Pollution Control Boards and judicial
intervention for improving air quality are discussed in detail.

The chapter on international initiatives for sustainable development analyses
the development of international law for better and effective resource
conservation. The issue is whether international environmental law works
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and, if so, how it works is of critical importance in developing new legal
mechanisms for addressing environmental problems and in reforming existing
structures. It is not sufficient simply to develop a new law. The law must be
translated into action and it must lead to real improvements in environmental
quality—it must be effective.

However, when one considers how the weather transports pollution, how
species migrate, how trade of a food product like coffee can carry pesticide
residues, how tourists, business staff or visitors move daily around the
world, it is evident that each country needs to undertake roughly equivalent
environmental protection measures. Law is the mechanism for defining and
applying those services. Thus the issues which determine the success or failure
of international environmental law are:

Compliance

Enforcement

Implementation

Institutional process and establishment

B

The chapter on resource conservation and management looks into three
important areas which are crucial to any debate on protection and conserva-
tion of our rich resources. First is the need for information. A policy would
never work unless people knew the intention behind its enactment. In India,
it is well known that transparency cannot be sought in any democratic set-
up. Unless there is public participation and environmental education, the
best of conservation plans would look best on paper and not on ground.
Resources are held by the state in ‘public trust’; hence, it is imperative of
the government to carry, disclose and account for all the decisions, right or
wrong, affecting the community, with the exploitation or management of
any natural resource.

Second, resources and their importance differ from place to place. A
centralized structure in such a vast country like ours may not work, has not
worked in either the case of water conservation (ground water or inter-state
river water) or forest (with the forest cover reducing than increasing) and
land. If the state provides adequate education, the locals are better equipped
not only to manage, but also to be held accountable for its conservation or
depletion. Hence, the importance of decentralized environmental management
in India need not be over-emphasized.

Third, resources like wetlands, grazing lands, waste lands, those which are
not in the private domain and which act as catalyst to the major resources are
the ones neglected, not cared for. This sub-chapter on Common Property
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Resources (CPRs) traces the origin and the policy imitative to save the
commons.

The last Chapter is on use of Alternative Dispute Resolution (ADR)
mechanisms for resolving environmental disputes. One perceives large-
scale litigation between the developmental needs of the community with
the need to balance the interest of ecology. Disputes over resource sharing
between state agencies and the people or between people of different regions
would require different approaches for dispute resolution. The courts
may not be the appropriate forum for resolution of disputes over natural
resources. Conciliation, mediation and finally arbitration may have to be
the main platform on which environmental disputes needs to be resolved.
This chapter, thus, explores ADR approaches and its use in environmental
conflict resolution.

The object of this study has been to probe into the multidimensional
problems of environmental pollution and conservation of natural resources
with regard to its legal control and judicial attitudes, with special reference
to the conditions in India. I wish to thank the people who made me the
person I am today. I owe sincere and deepest respects to all my teachers—
Dr P. Ishwara Bhat, Professor, University of Mysore; Dr A. Jayagovinda,
former Vice Chancellor, NLSIU; Dr M.K. Ramesh, Professor, NLSIU;
Professor V.S. Mallar, former Registrar, NLSIU and Professor Armin
Rosencranz, Adjunct Professor, Stanford University. I also thank Professor
R. Venkata Rao, Vice Chancellor, NLSIU for his support and encouragement
in writing this book.
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