ASPEN COURSEBOOK SERIES

Sixth Edition

LEGAL WRITING
AND OTHER

LAWYERING SKILLS

Nancy L. Schultz Louis J. Sirico, Jr.

K o - i s
al 4 ¢ : 9'
3 o -
B T3 ] 4
. v
: i - :
it R (11! ta¥ (85} vmse

. '“7? '"! pt;,‘;' '! Er AT

aAlln
4
[ |
\

} Wolters Kluwer

Law & Business

||
--—



AsPEN COURSEBOOK SERIES

Legal Writing
and Other Lawyering Skills
Sixth Edition

Nancy L. Schultz

Professor, Dale E. Fowler School of Law at Chapman University

Louis J. Sirico, Jr.
Professor of Law and Director, Legal Writing Program
Villanova Law School

=) Wolters Kluwer

Law & Business




Copyright © 2014 CCH Incorporated.
Published by Wolters Kluwer Law & Business in New York.

Wolters Kluwer Law & Business serves customers worldwide with CCH, Aspen Publishers,
and Kluwer Law International products. (www.wolterskluwerlb.com)

No part of this publication may be reproduced or transmitted in any form or by any means, electronic
or mechanical, including photocopy, recording, or utilized by any information storage or retrieval system,
without written permission from the publisher. For information about permissions or to request permissions

online, visit us at www.wolterskluwerlb.com, or a written request may be faxed to our permissions department
at 212-771-0803.

To contact Customer Service, e-mail customer.service@wolterskluwer.com, call 1-800-234-1660,
fax 1-800-901-9075, or mail correspondence to:

Wolters Kluwer Law & Business
Attn: Order Department

PO Box 990

Frederick, MD 21705

Printed in the United States of America.
1234567890
ISBN 978-1-4548-3102-0

Library of Congress Cataloging-in-Publication Data

Schultz, Nancy L., author.

Legal writing and other lawyering skills / Nancy L. Schultz, Professor, Chapman University School of Law,
Louis J. Sirico, Jr. Professor of Law and Director, Legal Writing Program, Villanova Law School.—Sixth edition.
. cm

p. cm.

Includes bibliographical references and index.

ISBN 978-1-4548-3102-0 (alk. paper)

1. Legal composition. 2. Oral pleading-United States. I. Sirico, Louis J., Jr., 1945- author. II. Title.
KF250.538 2014

808.06'634—dc23

2014001205

@ . Certified Chain of Custody
S F | Praduct Line Contains At Least
20% Certified Forest Content

www.sfiprogram.org
SA-00756




Legal Writing
and Other Lawyering Skills



EDITORIAL ADVISORS

Vicki Been
Boxer Family Professor of Law
New York University School of Law

Erwin Chemerinsky
Dean and Distinguished Professor of Law
University of California, Irvine, School of Law

Richard A. Epstein

Laurence A. Tisch Professor of Law
New York University School of Law
Peter and Kirsten Bedford Senior Fellow
The Hoover Institution

Senior Lecturer in Law

The University of Chicago

Ronald J. Gilson

Charles J. Meyers Professor of Law and Business
Stanford University

Marc and Eva Stern Professor of Law and Business
Columbia Law School

James E. Krier
Earl Warren DeLano Professor of Law
The University of Michigan Law School

Richard K. Neumann, Jr.
Professor of Law
Maurice A. Deane School of Law at Hofstra University

Robert H. Sitkoff
John L. Gray Professor of Law
Harvard Law School

David Alan Sklansky
Yosef Osheawich Professor of Law
University of California at Berkeley School of Law



About Wolters Kluwer Law & Business

Wolters Kluwer Law & Business is a leading global provider of intelligent information and digital
solutions for legal and business professionals in key specialty areas, and respected educational
resources for professors and law students. Wolters Kluwer Law & Business connects legal and
business professionals as well as those in the education market with timely, specialized authoritative

content and information-enabled solutions to support success through productivity, accuracy and
mobility.

Serving customers worldwide, Wolters Kluwer Law & Business products include those under the

Aspen Publishers, CCH, Kluwer Law International, Loislaw, ftwilliam.com and MediRegs family
of products.

CCH products have been a trusted resource since 1913, and are highly regarded resources for legal,
securities, antitrust and trade regulation, government contracting, banking, pension, payroll, employ-
ment and labor, and healthcare reimbursement and compliance professionals.

Aspen Publishers products provide essential information to attorneys, business professionals and
law students. Written by preeminent authorities, the product line offers analytical and practical
information in a range of specialty practice areas from securities law and intellectual property to
mergers and acquisitions and pension/benefits. Aspen’s trusted legal education resources provide

professors and students with high-quality, up-to-date and effective resources for successful instruc-
tion and study in all areas of the law.

Kluwer Law International products provide the global business community with reliable
international legal information in English. Legal practitioners, corporate counsel and business
executives around the world rely on Kluwer Law journals, looseleafs, books, and electronic products
for comprehensive information in many areas of international legal practice.

Loislaw is a comprehensive online legal research product providing legal content to law firm
practitioners of various specializations. Loislaw provides attorneys with the ability to quickly
and efficiently find the necessary legal information they need, when and where they need it, by
facilitating access to primary law as well as state-specific law, records, forms and treatises.

ftwilliam.com offers employee benefits professionals the highest quality plan documents

(retirement, welfare and non-qualified) and government forms (5500/PBGC, 1099 and IRS) soft-
ware at highly competitive prices.

MediRegs products provide integrated health care compliance content and software solutions for

professionals in healthcare, higher education and life sciences, including professionals in account-
ing, law and consulting.

Wolters Kluwer Law & Business, a division of Wolters Kluwer, is headquartered in New York.
Wolters Kluwer is a market-leading global information services company focused on professionals.




LAJ
b=

We have used the materials in this book to teach legal writing and analysis to students at
Villanova Law School, George Washington University Law School, and Chapman Uni-
versity School of Law. We wish to thank them for all they have taught us about teaching the
subject. Most of the sample documents in this book are the products of our students and
former students. The names of the authors of documents reproduced in the appendices
appear with their documents.

We would also like to thank our research assistants for their invaluable contributions to
this latest edition. Nancy Schultz thanks Jared Berman and Billy Zakis for their very
capable assistance. Lou Sirico thanks Tehrim Umar for the same.

xxiii



Legal Writing
and Other Lawyering Skills



VIIVIA R E ) I\ \

Contents

Preface

Chapter 1.
Chapter 2.
Chapter 3.
Chapter 4.
Chapter 5.
Chapter 6.
Chapter 7.
Chapter 8.
Chapter 9.

Chapter 10.
Chapter 11.
Chapter 12.
Chapter 13.
Chapter 14.
Chapter 15.
Chapter 16.
Chapter 17.
Chapter 18.
Chapter 19.
Chapter 20.
Chapter 21.
Chapter 22.
Chapter 23.
Chapter 24.
Chapter 25.
Chapter 26.

Overview

Managing Your Time

Learning About the Legal System
Research Strategy

How to Brief a Case

Introduction to Legal Analysis
Purpose, Context, and Structure
Make Your Main Themes Stand Out
Help the Reader to Understand You
Meeting the Client

Introduction to the Memo

The Memo: Heading, Issue, and Conclusion
Practice with Drafting Memos: Headings, Issues, and Conclusions

The Memo: Facts and Discussion

Practice with Memos: Facts and Discussion

Writing the Client Opinion Letter
Practice with Client Letters
Advising the Client

Negotiating

Mediation

Settlement Agreements
Communicating Electronically
Drafting Pleadings

Practice with Pleadings

Writing Persuasively

Writing Pretrial Motions and Trial Briefs

ix

xxiii

13

25

35

47

71

81

93
111
121
127
135
141
153
163
171
181
189
203
211
223
231
239
249
257

vii



viii Summary of Contents

Chapter 27.
Chapter 28.
Chapter 29.
Chapter 30.
Chapter 31.

Chapter 32.
Chapter 33.
Chapter 34.

Appendices
L

L.

M.

Iv.

V.

VL.

Index

Appellate Process and Standard of Review

Introduction to Writing Appellate Briefs

The Appellate Brief: The Introductory Parts

The Appellate Brief: Statement of Facts; Summary of Argument

Practice in Writing the Statement of Facts and Summary
of Argument

The Appellate Brief: Argument and Conclusion
Basic Principles of Oral Communication
The Appellate Argument

Memoranda

Client Letters

Settlement Agreements
Pleadings

Briefs and Oral Arguments
Grammar and Punctuation

265
269
273
281

287
295
309
321

329
351
369
385
405
445

455



Preface

Chapter 1
Overview

§1.01.
§1.02.
§1.03.

§1.04
§1.05.
§1.06.

Introduction

The Legal System and Legal Analysis
Types of Legal Writing

. The Case Brief

The Memorandum

. The Client Opinion Letter

. Settlement Agreements

. Communicating by Email

. Pleadings

. Motions

. Briefs

Writing Style

Citation Form

Communications Skills

1. Client Interviewing and Counseling
2. Negotiation and Mediation

3. Oral Argument

® N oUW N

Chapter 2
Managing Your Time

§2.01.
§2.02.
§2.03.

Managing Your Time in Law School

Managing Your Workload by Planning Ahead
Managing Your Writing Assignments

1. Different People Have Different Writing Methods
2. Dealing with Writer’s Block

Stop Researching and Start Writing

b. Write a “Zero Draft”

c. Write the Easy Parts First

d. Use the Buddy System

e. Talk with Your Professor

p

xxiii

]
1
2
2
2
2
8
3
3
3
3
4
5
5
5
6
6

O O O O O o NN



§2.04.

Contents

Getting Your Document Written: Five Pointers
1. Plan Your Writing Process

2. Plan for Multiple Drafts

3. Be Realistic in Planning Your Deadlines

4. Build in Some Time for Complications

5. Leave Time for the Details

Chapter 3
Learning About the Legal System

§3.01.
§3.02.
§3.03.

§3.04.

§3.05.

The Legal System and Legal Writing
Sources of Law and Their Hierarchy
The Court System

1. The State Courts

2. The Federal Courts

The Common Law

1. Mandatory Authority

2. Persuasive Authority

3. The Weight of Authority

Statutes and Their Interpretation

1. The Supremacy of the Legislature and the Legislative Process
2. The Relationship Between Statutory Law and Common Law
3. The Roles of the Court and the Legislature—An Illustration

Chapter 4
Research Strategy

§4.01.
§4.02.

§4.03.

§4.04.

§4.05.
§4.06.

Introduction

Where Do You Start?

1. Statutes

2. Treatises

3. Restatements

4. Legal Encyclopedias

Other Resources

1. Digests

2. ALR. and Legal Periodicals
Computer Research

1. Traditional Legal Research Sources

2. Not Purely Legal Resources

3. Books versus Computers—How Do You Decide?
Updating Your Research

When Do You Stop?

1. Look for the Most On-Point Cases First
2. Stop When You Come Full Circle

3. Do Not Follow Every Lead

10
10
10
11
11

13
13
14
14
15
16
16
17
18
18
18
20
22

25
25
26
26
26
27
28
28
28
29
29
30
30
31
31
32
32
32



§4.07.
§4.08.

How Do You Keep Track?
Research Checklist

Chapter 5
How to Brief a Case

§5.01.

§5.02.

§5.03.

What Is a Brief?
1. Briefing Is Taking Notes
2. The Purposes of Briefing
How to Brief
1. The Format
2. Parts of the Brief
An Exercise
Name of the Case
Citation
Facts of the Case
Procedure
Issue
Holding
Analysis

i. More Sample Briefs
3. Problem
Beyond Briefing

Exercise

5o e D TR

Chapter 6
Introduction to Legal Analysis

§6.01.
§6.02.

§6.03.

§6.04.

§6.05.

§6.06.

Introduction
Arguing Deductively
1. Limitations
2. Maximizing the Use of Deductive Reasoning
3. Application
Applying the Law to the Facts
1. The Basic Approach
2. An Example of Legal Analysis
Case Analysis
Exercise
Exercise
Statutory Analysis
Exercise
Exercise
Legal Analysis Checklist

Contents

Xi

33
33

35
35
35
36
36
36
36
39
39
39
39

41
41
41
42
45
46

47
48
49
49
49
50
51
51
55

TRZR

70
70



Xii Contents

Chapter 7
Purpose, Context, and Structure

§7.01. Introduction
§7.02. Purpose
§7.03. Context
§7.04. Structure
1. Outlining
Exercise
2. Deciding on a Structural Strategy
3. Roadmaps, Topic Sentences, and Transitions
Exercise
4. Organizing Within Arguments
5. Placement of Policy and Equity Arguments
§7.05. Context and Structure Checklist

Chapter 8
Make Your Main Themes Stand Out

§8.01. Introduction
§8.02. Make the Outline of Your Argument or Discussion
Stand Out
§8.03. Put Your Conclusion First
§8.04. Write Effective Paragraphs
1. Use Topic Sentences
2. Write Cohesive Paragraphs
a. Write Focused Discussion Sections
b. Avoid Extraneous Sentences

3. When Necessary, Use Transitions and Repeat Words
Exercise

Chapter 9
Help the Reader to Understand You

§9.01. Introduction
§9.02. General Advice
1. Get to the Point
. Use Concrete Language
. Use the Active Voice
. Avoid Legalese
. Define Technical Terms
. Write in the Appropriate Tone
Exercises
§9.03. Structure
1. Write Short Sentences
2. Put the Parts of Your Sentence in a Logical Order

N Ul = W N

71
71
72
72
72
74
74

NN

78

81

82
83
85
85
87
87
88
89
90

93
94
94
94
95
97
98
99
100
101
101
102



§9.04.

3. Avoid Intrusive Phrases and Clauses
4. Use Full Sentences
5. Use Parallel Structure
Content
1. Use Positives Rather Than Negatives
. Avoid Ambiguous Words and Phrases
. Avoid Colloquialism
. Do Not Personalize
. Avoid Excessive Variation
Exercises

U= W N

Chapter 10
Meeting the Client

§10.01.
§10.02.
§10.03.
§10.04.
§10.05.
§10.06.

§10.07.
§10.08.
§10.09.
§10.10.

§10.11.

Introduction
Purpose of the Initial Interview
Planning the Initial Interview
Greeting the Client
Preparatory Explanation
Getting the Client’s Perspective
1. Getting Started
2. Keeping Track
3. Getting the Details
4. Goals and Priorities
Preliminary Assessment of the Client’s Problem
Developing Options
Fees
Closing the Interview

Exercise
Client Interview Checklist

Chapter 11
Introduction to the Memo

§11.01.
§11.02.
§11.03.

§11.04.

What Is a Memo?

The Purposes of a Memo
The Parts of a Memo

1. The Heading

2. The Issue

3. The Conclusion

4. The Facts

5. The Discussion

The Hallmarks of a Well-Written Memo
1. Thorough Research

2. Good Judgment

Contents

xiii

103
104
104
106
106
106
107
108
108
108

111
111
112
112
113
113
114
114
114
115
116
116
116
117
118
118

121
121
122
123
123
123
123
123
124
124
124



Xiv Contents

3. Objective Analysis

4. Clear Writing Style
a. Good Organization
b. Write for the Reader
c. Precision and Clarity

5. Creativity

6. Correct Citation Format

Chapter 12
The Memo: Heading, Issue, and Conclusion

§12.01. The Heading
§12.02. The Issue
§12.03. The Conclusion

Chapter 13

Practice with Drafting Memos: Headings, Issues,
and Conclusions

§13.01. Exercise I

§13.02. Exercise I
§13.03. Exercise III
§13.04. Exercise IV

Chapter 14
The Memo: Facts and Discussion

§14.01. Facts

§14.02. Discussion

§14.03. Make Your Reasoning Readily Apparent
1. Avoid the “Digest” Approach
2. Avoid the “Historical Development of the Law” Approach
3. Avoid the Use of Too Many Quotations from Legal

Authorities

. Avoid the “Abstract Writing” Approach

. Avoid the “Law Discussion Only” Approach

6. A Good Example

Exercise

(S0

Chapter 15
Practice with Memos: Facts and Discussion

§15.01. Introduction
§15.02. Drafting the Facts Section

§15.03. Editing the Facts and Discussion Sections of a Memo
§15.04. Drafting the Discussion

124
124
125
125
125
125
126

127
128
131

135
137
138
138

141
144
147
147
148

149
150
150
151
152

153
153
157
161



Contents

Chapter 16
Writing the Client Opinion Letter

§16.01. Introduction
§16.02. Write in an Appropriate Style
1. Focus on Your Audience
2. Be Concrete
3. Avoid Sounding Colloquial
4. Avoid Jargon and Stilted Language
5. Use Correct Spelling and Grammar
§16.03. Answer the Question
1. Include Important Facts Provided by the Client
2. Be Accurate
3. Explain Your Answer
4. Do Not Promise What You Cannot Deliver
5. Address Your Client’s Concerns
§16.04. Tell the Client Where You Are Going
Exercise

Chapter 17
Practice with Client Letters

§17.01. Introduction
§17.02. Editing a Letter
§17.03. Drafting a Letter

Chapter 18
Advising the Client

§18.01. Purpose of the Consultation
§18.02. The Scenario
§18.03. Planning the Consultation
§18.04. Beginning the Consultation
§18.05. Reaffirming the Client’s Goals and Priorities
§18.06. Developing Options

1. Likely Consequences

2. Advantages and Disadvantages
§18.07. Choosing a Course of Action
§18.08. Getting Settlement Authority

Exercise

§18.09. Consultation Checklist

Chapter 19
Negotiating

§19.01. Introduction
§19.02. Purposes of Negotiation

163
163
163
163
165
165
166
166
166
166
167
168
168
169
169

171
177
180

181
181
182
183
184
184
184
185
185
187
187
187

189
190



