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Foreword

I first met Dr Jonas von Goeler at the Annual Meeting of the ICC Institute of World
Business Law. On that occasion, a number of years ago now, the topic was precisely
dedicated to Third-Party Funding in International Arbitration. We had the opportunity
to exchange opinions and Dr von Goeler mentioned that thanks to that Paris sympo-
sium he had decided to devote the next few months to research and to writing his
doctoral thesis on those same issues that had sparked such lively debate.

After having now completed his thorough and uniquely insightful research, Dr
von Goeler has given me the privilege of reading the text of his forthcoming book
‘Third-Party Funding in International Arbitration and Its Impact on Procedure’.
Perhaps it is because he recalls our conversation within the framework of the
International Chamber of Commerce that he has asked me to write a few lines by way
of prologue to his imminent publication.

I have read this work with great interest and admiration. It is a conscientiously
methodical work that tackles the main problems in Third-Party Funding, and provides
a deeper understanding and analysis of the many issues and sub-issues that continue
to emerge as the use of Third-Party Funding steadily increases. At the time of the
symposium in Paris, we were speaking of a complete novelty in international arbitra-
tion. In fact, I remember that when I first approached the ICC Institute Council with the
idea that we could dedicate our symposium to the subject, I was met with a lot of
reticence from people on the Board with years of experience in arbitration. The passage
of time has since demonstrated how right we were to focus our discussions on this
matter. Today, Third-Party Funding in international arbitration has become an ex-
tremely important topic in our field.

The first problem that Dr von Goeler successfully broaches is what exactly we
understand by the term Third-Party Funding, and what in the US is named Alternative
Litigation Finance. There are many forms of Third-Party Funding, from the pure
financing of the litigant in its various guises to the actual financial transfer of the claim.
We cannot, then, talk about one whole concept, but rather examine the issues on a case

by case basis and draw conclusions therefrom. This is the underlying theme in this
work.
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The crux of the matter is that we are talking about financing the claimant or the
respondent in return for a percentage of the outcome specified in the arbitral award.
Accordingly, if there is a negative result the third party funder runs the risk of losing the
money invested. If the outcome is positive, the third party funder is compensated with
a percentage of the figure as established in the financing agreement. Logically, the idea
of compensation that depends solely on the outcome of arbitral proceedings has been
highly questioned in our recent history of procedural law. Indeed, not long before now,
an attorney who fixed his fees depending on the outcome of his intervention was in
grave violation of the code of professional ethics. The practice of international
continental law has changed so much in a relatively short space of time, abolishing in
practice, or obsoleting, the so-called pactum de quota litis, or what is known as
champerty, maintenance, and barratry in Anglo-Saxon law. A law professional cannot
now be tarnished by having anything to do with the financial outcome of the
proceedings. The tide has gradually turned. Attorneys can now receive remuneration
by way of a success fee. This has also paved the way for more innovative methods of
Third-Party Funding, where remuneration likewise is determined by the outcome.

International arbitration has long ceased to be an artisan instrument for the
settlement of disputes. It has become an industry in its own right with all its
concomitant parallel activities. One of these is the possibility of obtaining Third-Party
Funding. For a jurist of the old school the very thought that a claim could be financially
considered an asset would be deemed outrageous. The turnaround is that today, the
third-party funder invests precisely in these financial assets.

The third-party funder must carry out the necessary due diligence before making
its decision. It must assess the litigation, its amount, jurisdictional impediments, each
party’s defence, the nature and duration of the proceedings, the possibilities of
reaching an agreement, the solvency of the other party that may allow the arbitral
award to be enforced, the quality of the attorneys taking part, and the manner in which
they are compensated.

Third-Party Funding in international arbitration has both its advocates and its
opponents. The former argue that it enables access to justice. International arbitration
is expensive and not everyone can afford to use it. Jeremy Bentham quite rightly said
that ‘[w]ealth has indeed the monopoly of Justice against poverty’. Detractors,
however, uphold that financing lends itself to a certain professional frivolity in the
attorneys whose compensation is guaranteed by the financing. One can embark further
on this type of discussion but unquestionably Third-Party Funding today is a reality
and is increasingly visible in the world of international arbitration.

Naturally, Third-Party Funding does not leave the traditional players in the world
of arbitration indifferent. Particularly prevalent in the discourse is the attorney-client
relationship. Who is the attorney’s real client? Who gives the instructions and who
finances the proceedings? The intervention of third parties calls into question the
matter of confidentiality and whether the existence of such financing should be
communicated to the tribunal or the other party.

Logically, the third-party funder not only ensures whether or not financing is
granted but also holds control over the very proceedings. The outcome is dependent on
whether the proceedings are handled competently or ineptly, or whether or not the
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right decisions are made in procedural strategy. Evidently, all of these factors have their
limitations which Dr von Goeler diligently presents and analyses throughout these
interesting pages.

The financing of investment protection arbitrations presents its own set of
dilemmas and conundrums. The fact that one of the parties is a sovereign State carries
special demands, particularly with regard to transparency. If the arbitration is based on
a public offer to submit to arbitration based on the provisions of an investment
protection treaty, logically the source of financing may have an impact, even jurisdic-
tionally, on the arbitral proceedings.

Our generation has seen first-hand the development of international arbitration;
first commercial, and more recently investment protection arbitration. The most
significant impact recently has been the creation of what we may consider as a new
international economic legal system. The multiple arbitral awards have created a true
international common law since, on the basis of international treaties consistent
jurisprudence has emerged that, without a doubt, can be considered a true opinio juris.
One of the links in this consolidation of international arbitration consists precisely of
the financing of arbitrations, large-scale and small-scale alike. And here I come to the
interest of this book which contains a considered reflection on this phenomenon
which, though only recent, has already been given credit for the importance that it has
assumed in the practical life of international arbitration.

Bernardo M. Cremades

October 2015
Madrid, Spain
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Preface

On 25 November 2015, this work has been accepted as a doctoral dissertation at the
Faculty of Law of the University of Mannheim. It was written during my time as a
research and teaching assistant at the Chair for Private Law, International Corporate
and Financial Market Law and European Business Law between November 2012 and
February 2015. I thank the chairholder, my supervisor Professor Dr Ulrich G. Schroeter,
for his invaluable advice and mentorship throughout the process. Without his encour-
agement to attend the ICC Conference on Third-Party Funding in International Arbi-
tration in November 2012, this work might not have come into existence. I would also
like to thank Professor Dr Mary-Rose McGuire for providing the second opinion on the
dissertation.

Third-party funding in international arbitration, a phenomenon I first overheard
at a university cafeteria in 2011, has become one of the most discussed topics within
the international arbitration community. I feel privileged for having been able to devote
my research to a subject that could hardly have been more exciting and challenging, at
a time when new articles, cases, and developments are appearing on a weekly basis.

I hope that this book will serve as a useful guide on how to solve some of the most
important issues raised by third-party funding in international arbitration, and may
contribute to the demystification of the subject. That being said, there can be no doubt
that the evolution of both third-party funding and international arbitration will bring
new challenges for us to tackle.

This work has benefited from the support of several arbitration specialists,
litigation funders and friends, among them Stavros Brekoulakis, Bernardo M. Cre-
mades, Nazima Fayzibaeva, Matei Foit, Aren Goldsmith, Duarte Henriques, Martin
Jarrett, Carla Kasper, Tassilo Keiber, Maria Kramer, Laurent Lévy, Dan Li, Sophie
Nappert, Max Oehm, Wiam Ouertani, Leslie Perrin, Jan Priigel, Matthias Riiping,
Sebastian Seidel, Victoria Schunder, Mick Smith, Peter Smith, Christian Stuerwald, Lea
Tochtermann, Sherlin Tung, and Mark Wells, to whom I am greatly indebted.

Last but not least, I am grateful to Eleanor Taylor, my editor at Kluwer Law
International, for her steadfast support and patience.
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This work is based on the state of the law, jurisprudence, and literature as of
September 2015. The views expressed in this work reflect my own personal perspec-
tives, and are not attributable to the ICCA-Queen Mary Task Force on Third-Party
Funding in International Arbitration.

Jonas von Goeler

October 2015
Diisseldorf, Germany
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