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Preface

In 1939, Edwin Sutherland coined the term “white collar crime,” as “crime com-
mitted by a person of respectability and high social status in the course of his occupa-
tion.” The construct he developed relied on the social status of the offender and the
circumstances surrounding the crime as the relevant points of reference.

As the concept of white collar crime evolved over time, the focus shifted away
from the offender to the nature of the offense, the locus of the wrong, or the means used
to commit it. Increasingly, the term became associated with many economically
motivated, non-violent offenses committed by a variety of individuals, including, but
not limited to business professionals and government officials. After decades of aca-
demic debate, there is still no standard definition nor a coherent organizing principle.
Notwithstanding the difficulty of defining the subject, in the wake of Enron-era account-
ing scandals, the insider-trading crackdown, and the more recent mortgage-fraud-
related financial crisis, white collar crime has become a growing field within the legal
profession and is becoming an established part of the law school curriculum.

This book endeavors to provide a theoretical and policy framework for consider-
ing the respective roles of institutional and individual responsibility and for systematic-
ally examining the principal federal statutes that prosecutors regularly invoke in cor-
porate and white collar crime cases. In addition to relying on reported judicial decisions
as vehicles for discussion, the book uses problems, case studies, and other similar mate-
rials to illustrate the context within which the issues are framed.

This edition nonetheless retains a strong focus on substantive criminal law. And
because major federal criminal statutes are the organizing principle of the course, the
book is designed to be used with the companion statutory supplement.

For the sake of brevity and clarity many footnotes and citations in the edited cases
have been omitted and most parallel citations have been eliminated without indication.
Footnotes that have been retained are renumbered consecutively throughout each chap-
ter. Explanatory footnotes that have been added to cases and other quoted material are
identified by the legend “—ED.”

THE LATE KATHLEEN F. BRICKEY

JENNIFER TAUB
December 2016

XXvii



Acknowledgments

Kathleen Brickey was a pioneer in the field of corporate and white collar criminal
law. Beginning in 1984 with her multi-volume treatise “Corporate Criminal Liability,”
Professor Brickey cleared a path for many scholars to follow. One of her most generous
contributions is this casebook.

It is with great honor and trepidation that I endeavor to carry forward her work,
beginning with this sixth edition. I have benefitted from feedback received from stu-
dents and colleagues on earlier editions of the book, and I thank them for their helpful
comments. [ owe additional thanks to my research assistant Breanna Hayes, whose con-
tributions to the new edition have been invaluable. I am also indebted to the following
authors, organizations, and copyright holders for permission to reprint excerpts from
their works:

Samuel Buell, Capital Offenses: Business Crime and Punishment in America’s
Corporate Age (2016). Copyright © 2016 Samuel W. Buell. Reprinted by permission of
W. W. Norton & Company, Inc. All rights reserved.

Francis T. Cullen, Gray Cavender, William J. Maakestad, & Michael L. Benson,
Corporate Crime Under Attack, 355-356, 362-363 (2d ed. 2006). Copyright © 1987,
2006 Taylor & Francis. Reprinted by permission. All rights reserved.

XXiX



Summary of Contents

Contents Xi
Preface XXvil
Acknowledgments XXIX
1. Corporate Criminal Liability 1
2. Personal Liability in an Organizational Setting 53
3. Conspiracy 83
4. Mail Fraud 111
S. Securities Fraud 177
6. False Statements 229
7. Perjury and False Declarations 279
8. Obstruction of Justice 319
9. Bribery of Public Officials 395
10. RICO 451
11. Tax Fraud 529
12. Currency Reporting Crimes and Money Laundering 571
13. Environmental Crimes 627
14. Sanctions 689
Table of Principal Cases 753
Table of Statutes iole]

Index 737

ix



Contents

Preface XXVvii
Acknowledgments XXIX
1
Corporate Criminal Liability 1
[. Introduction 1
A. Corporate Criminal Liability 1
New York Central & Hudson River
Railroad v. United States 1
Notes and Questions 4
Francis T. Cullen, Gray Cavender, William J.
Maakestad & Michael L. Benson, Corporate Crime
Under Attack -
Notes and Questions i
B. Corporate Prosecution Policy 7
Kathleen F. Brickey, Enron’s Legacy 7
Notes and Questions 10
Attorney General Eric Holder, Testimony before the
Senate Judiciary Committee 12
A Message from Attorney General Eric Holder,
Video Posted on Justice Department Website 13
Deputy Attorney General Sally Quillian Yates,
Remarks at New York University School of Law
Announcing New Policy on Individual Liability in
Matters of Corporate Wrongdoing (*‘Yates
Remarks™) 13

xi



xii Contents

United States Attorneys’ Manual, Title 9, Principles
of Federal Prosecution of Business Organizations

(“U.S. Attorneys’ Manual™) 16
Notes and Questions 23
Samuel Buell, Capital Offenses: Business Crime and
Punishment in America’s Corporate Age 23
II. The Respondeat Superior Rule 24
A. Criminal Acts 24
Commonwealth v. Beneficial Finance Co. 25
Notes and Questions 28
Note on Respondeat Superior Rule 30
Notes and Questions 31
People v. Lessoff & Berger 32
Notes and Questions 33
United States v. Hilton Hotels Corp. 33
Notes and Questions 36
B. Criminal Intent 37
United States v. Bank of New England, N.A. 37
Notes and Questions 41
United States v. Pacific Gas and Electric Company 42
Notes and Questions 46
III. The Model Penal Code Rule 46
State v. Chapman Dodge Center, Inc. 48
Notes and Questions 51

2
Personal Liability in an
Organizational Setting 53
[.  Introduction 53
II. Direct Participants 53
Notes and Questions 54

Sanford H. Kadish, Some Observations on the Use of
Criminal Sanctions in Enforcing Economic
Regulations 54

Notes and Questions 35

Yates Remarks 55

U.S. Attorneys’ Manual 56

Note on Accomplice Liability 56

Problem 2-1 57

III. Responsible Corporate Officers 57
United States v. Park 59

Notes and Questions 65

Problem 2-2 66



Contents

xiii

Problem 2-3 66
Problem 2-4 66
Unites States v. DeCoster 67
Notes and Questions 73
United States v. Jorgensen 74
Notes and Questions 76
United States v. Iverson Vi
Notes and Questions 80
Note on Fines and Indemnification 80
Notes and Questions 81
3
Conspiracy 83
I. Introduction 83
[I. The Plurality Requirement 84
United States v. Stevens 84
Notes and Questions 87
Note on Inconsistent Verdicts 88
Note on Scope of Conspiracy 89
III. The Object Offense 90
A. The “Offense” and “Defraud” Clauses 90
United States v. Arch Trading Co. 90
Notes and Questions 92
B. Mens Rea 93
United States v. Licciardi 93
Notes and Questions 98
C. Vicarious Liability 98
Pinkerton v. United States 98
Notes and Questions 101
Note on Overt Acts 101
D. Conspiring with the “Victim” of the Underlying Offense 102
Ocasio v. United States 102
Notes and Questions 105
IV. Withdrawal and Termination 106
Problem 3-1 106
United States v. Jimenez Recio 107
Notes and Questions 109



Xiv Contents
4

Mail Fraud 111

[. Introduction 111

II. Schemes to Defraud 112

A. Intent to Defraud 112

United States v. Hawkey 112

Notes and Questions 114

Note on Fraud and False Pretenses 114

Problem 4-1 115

Note on Materiality 115

Lustiger v. United States 116

Notes and Questions 118

B. Protected Interests 119

1. Intangible Rights Theory 119

United States v. George 119

Notes and Questions 122

2. Money or Property Requirement 123

Carpenter v. United States 123

Notes and Questions 126

Cleveland v. United States 127

Notes and Questions 132

Pasquantino v. United States 132

Notes and Questions 137

a. Intent to Deprive 137

United States v. Czubinski 137

Notes and Questions 142

3. Honest Services Theory 142

Skilling v. United States 143

Notes and Questions 151

III.  Use of the Mails 153

Schmuck v. United States 155

Notes and Questions 157

United States v. Sampson I57

Notes and Questions 159

Note on Proof of Mailing 159

IV. Mail and Wire Fraud Affecting a Financial Institution 160

United States v. Bouyea 160

Notes and Questions 162

V. Mail and Wire Fraud in the Context of a Contract 162
United States ex rel. O’Donnell v. Bank

of America 162

Notes and Questions 168

VI. Bank Fraud 169



Contents XV
United States v. Doke 169
Notes and Questions 172
United States v. Reaume 172
Notes and Questions 175
D
Securities Fraud 177
I. Introduction 177
II.  Willfulness 178
United States v. Tarallo 179
Notes and Questions 183
Note on the “No Knowledge™ Proviso 184
Notes and Questions 185
III. Insider Trading 186
A. The Evolving Doctrinal Rules 188
1. Classical Theory 188
Chiarella v. United States 188
Notes and Questions 193
2. Misappropriation Theory 193
United States v. O’Hagan 193
Notes and Questions 198
3. Tipper/Tippee Theory 199
Dirks v. Securities and Exchange Commission 199
Notes and Questions 203
Problem 5-1 204
Problem 5-2 204
United States v. Chestman 205
Notes and Questions 210
Note on Rule 10b5-2 210
Notes and Questions 211
Salman v. United States 211
Notes and Questions 216
4. Knowing Possession 216
United States v. Teicher 216
Notes and Questions 219
Note on Rule 10b5-1 220
Notes and Questions 221
Problem 5-3 221
5. Materiality 222
Notes and Questions 222



xvi

B. The Human Dimension of the Wall Street Insider Trading

Contents

Scandal 223
1. Wall Street’s Army of Insiders 223
IV. Misrepresentation and Concealment 223
Case Study: United States v. Stewart 224
Notes and Questions 225
V. Securities Fraud Prosecutions Under the Sarbanes-Oxley Act 225
Notes and Questions 227
6

False Statements 229
I. Introduction 229
II. Jurisdiction 229
United States v. Rodgers 229
United States v. Wright 233
Notes and Questions 235
United States v. Steiner Plastics Manufacturing Co. 235
Notes and Questions 236
III. Department or Agency 237
United States v. McNeil 237
Notes and Questions 240
United States v. Pickett 240
Notes and Questions 242
IV. False Statements 243
A. False Promises 243
United States v. Shah 243
Notes and Questions 247
B. The “Exculpatory No” Doctrine 247
Brogan v. United States 247
Notes and Questions 252
C. Materiality 252
Problem 6-1 252
D. Concealment 253
United States v. White Eagle 253
Notes and Questions 256
V. Culpable Mental State 256
United States v. Yermian 256
United States v. Green 260
Notes and Questions 261

United States v. Natale, Brief for the
United States in Opposition 262
Notes and Questions 265



Contents

xvii
VI. Multiple Punishment 265
United States v. Ramos 265
Notes and Questions 267
VII. Related Theories of Liability 267
A. Procurement Fraud 267
United States v. Brooks 268
Notes and Questions 2471
United States v. Sain 271
Notes and Questions 273
B. False Claims 273
United States v. Maher 273
Notes and Questions 276
C. Certification of Corporate Financial Reports 276
Notes and Questions 277
[}

Perjury and False Declarations 279
[. Introduction 279
II. Making Material False Statements 279
Bronston v. United States 279
Notes and Questions 283
Problem 7-1 283
United States v. Walser 284
Notes and Questions 288
United States v. Strohm 288
Notes and Questions 295
III. The Two-Witness Rule 295
United States v. Davis 295
Notes and Questions 298
Note on Inconsistent Declarations 298
Problem 7-2 299
IV. The Recantation Defense 299
United States v. Sherman 300
Notes and Questions 307
United States v. Wiggan 309
Notes and Questions 311

Note on Competent Tribunals and Ancillary
Proceedings 311
V. Immunized Testimony 311
United States v. Apfelbaum 311
Notes and Questions 316
VI. Perjury by Government Witnesses 317
Notes and Questions 318



Xviii

Contents

Obstruction of Justice

I. Introduction
[. Pending Judicial Proceedings
United States v. Simmons
Notes and Questions
United States v. Lundwall
Notes and Questions
[1I. Endeavoring to Influence or Impede
United States v. Collis
Notes and Questions
United States v. Griffin
Notes and Questions
Problem 8-1
United States v. Aguilar
Notes and Questions
United States v. Cintolo
Notes and Questions
Problem 8-2
Note on Lawyer Liability
Notes and Questions
IV. The Victim and Witness Protection Act
A. Noncoercive Witness Tampering
1. Section 1503: The Omnibus Clause
United States v. Lester
Notes and Questions
2. Section 1512: Corrupt Persuasion
Arthur Andersen LLP v. United States
Notes and Questions

]

Michigan State Bar Committee on Professional and

Judicial Ethics, Informal Opinion RI-345
Notes and Questions

Note on Evidence Tampering and Document

Destruction
Yates v. United States
Notes and Questions
3. Section 1512: Misleading Conduct
United States v. Gabriel
Notes and Questions
Fowler v. United States
4. Section 1512: Harassment
United States v. Wilson
Notes and Questions



