TORT LAW IN
JAPAN

HIROYUKI KIHARA




Tort Law in Japan

Hiroyuki Kihara

This book was originally published as a monograph in the International
Encyclopaedia of Laws/Tort Law.

General Editors: Roger Blanpain, Frank Hendrickx
Volume Editor: Ingrid Boone

Wolters Kluwer

Law & Business




Published by:

Kluwer Law International

PO Box 316

2400 AH Alphen aan den Rijn
The Netherlands

Website: www.kluwerlaw.com

Sold dnd distributed in North, Central and South America by:
Aspen Publishers, Inc.

7201 McKinney Circle

Frederick, MD 21704

United States of America

Email: customer.service @aspenpublishers.com

Sold and distributed in all other countries by:
Turpin Distribution Services Litd.

Stratton Business Park

Pegasus Drive, Biggleswade

Bedfordshire SG18 8TQ

United Kingdom

Email: kluwerlaw @turpin-distribution.com

DISCLAIMER: The material in this volume is in the nature of general comment only. It is not offered
as advice on any particular matter and should not be taken as such. The editor and the contributing
authors expressly disclaim all liability to any person with regard to anything donc or omitted to be done,
and with respect to the consequences of anything done or omitted to be done wholly or partly in reliance
upon the whole or any part of the contents of this volume. No reader should act or refrain from acting
on the basis of any matter contained in this volume without first obtaining professional advice regarding
the particular facts and circumstances at issue. Any and all opinions expressed herein are those of the
particular author and are not necessarily those of the editor or publisher of this volume.

Printed on acid-free paper

ISBN 978-90-411-6020-1

This title is available on www.kluwerlawonline.com

© 2015, Kluwer Law International BV, The Netherlands

All rights reserved. No part of this publication may be reproduced. stored in a retrieval system. or
transmitted in any form or by any means, electronic, mechanical, photocopying. recording, or otherwise,
without written permission from the publisher.

Permission 1o use this content must be obtained from the copyright owner. Please apply to:
Permissions Department, Wolters Kluwer Legal, 76 Ninth Avenue. 7th Floor, New York, NY

10011-5201, USA. Email: permissions @kluwerlaw.com

Printed and Bound by CPI Group (UK) Ltd, Croydon, CRO 4Y'Y.



Table of Contents

The Author
List of Abbreviations

General Introduction

§1. GENERAL BACKGROUND OF THE COUNTRY
. Geography

IL. History
A. Early Japan
B. Construction of the ‘Nation” Centred on the Emperor
C. Era of the Samurai (the Warriors)
D. Modern Era

1. Political System

I'V. Economic and Social Values

§2. LEGAL SYSTEMS
. Primacy of Legislation and Codification
11. Position of the Judiciary
ITl. Distinction between Public and Private Law

IV. Sources of Private Law in General and of Tort Law in Particular

A. Sources of Law
B. General Law: Civil Code
C. Case Law and Special Laws

§3. FUNCTION OF THE LAW OF TORTS
§4. RELATIONSHIP BETWEEN TORTS AND CRIMINAL LAW
§5. RELATIONSHIP BETWEEN CONTRACTUAL AND DELICTUAL OR
TORTIOUS RESPONSIBILITY
1. Situations Where Both Responsibilities Coexist

I1. Differences of Both Responsibilities

§6. PROTECTED INTERESTS

13

13
13
13
13
14
14
16
17
18

18
18
19
20
20
20
20)
24

26
26
27



Table of Contents

I. Property Rights 28

II. Rights or Interests Resulting from Contract or Other
Business Transaction 28
III. Rights or Interests Relating to Family Relationship 29
IV. Rights or Interests Relating to Person or Personality 30
Part 1. Liability for One’s Own Acts 31
Chapter 1. General Principles 31
§1. UNLAWFULNESS AND FAULT 31
§2. CONCEPT OF FAULT 32
§3. DuTy OF CARE 33
§4. CAPACITY 34
Chapter 2. Specific Cases of Liability 36
§1. LIABILITY OF PROFESSIONALS 36
I. In General 36
II. Medical Practitioners 37
I1I. Legal Practitioners 38
IV. Builders and Architects 38
V. Others 39
§2. LIABILITY OF PUBLIC AUTHORITIES 39
§3. ABUSE OF RIGHTS 40
§4. INJURY TO REPUTATION AND PRIVACY 41
[. Injury to Reputation 41
II. Injury to Privacy 42
§5. INTERFERENCE BY A THIRD PERSON WITH CONTRACTUAL RELATIONS 43
§6. OTHERS 44
Part 1I. Liability for Acts of Others 45
Chapter 1. Vicarious Liability 45
§1. EMPLOYEE/EMPLOYER 45
§2. INDEPENDENT CONTRACTORS 47

6



Table of Contents

1. Liability of Party Ordering Work 47

II. Liability of Contractor 47
§3. LIABILITY OF LEGAL ENTITIES FOR ACTS OF THEIR ORGANS 48
Chapter 2. Liability of Parents, Teachers & Instructors 49
Chapter 3. Liability for Things and Animals 51

L. Liability for Things 51

II. Liability for Animals 52
Part III. Forms of Strict Liability 55
Chapter 1. Road and Traffic Accidents 55
Chapter 2. Product Liability 58
Chapter 3. Liability for Service 62
Chapter 4. Environmental Liability 63
Chapter 5. Others 65
§1. STRICT LIABILITY UNDER THE CIVIL CODE 65
§2. OTHER PROVISIONS OF STRICT LIABILITY 65
Part IV. Defences and Exception Clauses 67
Chapter 1. Limitation of Action 67
Chapter 2. Grounds of Justification 70
§1. CONSENT 70
§2. NECESSITY 70
§3. SELF-HELP AND SELF-DEFENCE 71
§4. OTHERS 71
Chapter 3. Contributory Fault 73



Table of Contents

Chapter 4. Exemption Clauses

Part V. Causation

§1.

§2.

CONCEPT OF CAUSATION

JOINT TORT LIABILITY

Part VI. Remedies

Chapter 1. General Principles

Chapter 2. Kinds of Damages

§1.

§2.

§3.
§4.
§5.
6.

§7.

INDIVIDUAL AND COLLECTIVE DAMAGE
DIRECT AND INDIRECT DAMAGE
I. The Subject of Claimants
II. The Scope of Claimants
PECUNIARY AND NON-PECUNIARY LOSSES
PURE ECONOMIC LOSS
ACTUAL AND FUTURE DAMAGE (LOST PROFITS)

OTHER COSTS

MITIGATION OF DAMAGES

Chapter 3. Assessment and Compensation of Damages

§1.
§2.
§3.

§4.

OBIJECTIVE VERSUS SUBJECTIVE
CONCRETE VERSUS ABSTRACT
METHODS OF ASSESSING DAMAGES

EQUITABLE LIMITATION OF DAMAGES

I. Considering the Pre-existing Special Condition of the Victim

II. Considering the Benefit and Loss Counterbalance

. METHODS OF PAYMENT

74

75

76

79

19

80
80
80
30
81

82

83

83

83

87
87
87

88



Chapter 4. Personal Injury and Death
§1. PECUNIARY LOSSES
§2. NON-PECUNIARY LOSSES

§3. SUCCESSION OF RIGHTS TO DEMAND PECUNIARY AND
NON-PECUNIARY LOSS

Chapter 5. Various Damages (Property)
Chapter 6. Interference with Collateral Benefits

§1. INSURANCE

§2. SOCIAL SECURITY

Chapter 7. Other Remedies

§1. RESTITUTION FOR UNJUST ENRICHMENT
§2. INJUNCTIVE RELIEF

§3. PUNITIVE DAMAGES

Selected Bibliography

Index

Table of Contents

89

89

90

91

92

93

93

94

95

95

95

96

99

101

9



Tort Law in Japan

Hiroyuki Kihara

This book was originally published as a monograph in the International
Encyclopaedia of Laws/Tort Law.

General Editors: Roger Blanpain, Frank Hendrickx
Volume Editor: Ingrid Boone

Wolters Kluwer

Law & Business







The Author

. Hiroyuki Kihara was born in 1975 in Tokyo, Japan.
He received his Bachelor of Laws from Meji Gakuin
University in 1997, his Master of Laws in 1999 from
Yokohama National University, and his Doctor of
Laws in 2004 from Yokohama National University.
He worked at the Asia University, Faculty of Law as
a Lecturer from 2005 to 2008 and as an Associate
Professor of Law from 2008 to present. His major
research interests are in the arca of contract law,
comparative contract law, and tort law. He is a
member of the Japan Association of Private Law, the
Japan Society of Comparative Law and the Japanese American Society for Legal
Studies.




The Author



Table of Contents

The Author
List of Abbreviations

General Introduction

§1. GENERAL BACKGROUND OF THE COUNTRY

[. Geography

I1. History
A. Early Japan
B. Construction of the ‘Nation’ Centred on the Emperor
C. Era of the Samurai (the Warriors)
D. Modern Era

II. Political System

IV. Economic and Social Values

§2. LEGAL SYSTEMS
I. Primacy of Legislation and Codification

II. Position of the Judiciary

[II. Distinction between Public and Private Law

IV. Sources of Private Law in General and of Tort Law in Particular
A. Sources of Law
B. General Law: Civil Code
C. Case Law and Special Laws

§3. FUNCTION OF THE LAW OF TORTS
§4. RELATIONSHIP BETWEEN TORTS AND CRIMINAL LAW
§5. RELATIONSHIP BETWEEN CONTRACTUAL AND DELICTUAL OR
TORTIOUS RESPONSIBILITY
. Sitwations Where Both Responsibilities Coexist

IL. Differences of Both Responsibilities

§6. PROTECTED INTERESTS

13
13
13
13
14
14
16
17
18

18
18
19
20
20
20
20
24

25
25
26
26
27

28



Table of Contents
[. Property Rights
II. Rights or Interests Resulting from Contract or Other
Business Transaction
III. Rights or Interests Relating to Family Relationship
IV. Rights or Interests Relating to Person or Personality
Part 1. Liability for One’s Own Acts
Chapter 1. General Principles
§1. UNLAWFULNESS AND FAULT
§2. CONCEPT OF FAULT
§3. DUTY OF CARE
§4. CAPACITY
Chapter 2. Specific Cases of Liability
§1. LIABILITY OF PROFESSIONALS
I. In General
I1. Medical Practitioners
I1I. Legal Practitioners
IV. Builders and Architects
V. Others
§2. LIABILITY OF PUBLIC AUTHORITIES
§3. ABUSE OF RIGHTS
§4. INJURY TO REPUTATION AND PRIVACY
L. Injury to Reputation
II. Injury to Privacy

§5. INTERFERENCE BY A THIRD PERSON WITH CONTRACTUAL RELATIONS
§6. OTHERS

Part II. Liability for Acts of Others

Chapter 1. Vicarious Liability

§1. EMPLOYEE/EMPLOYER

§2. INDEPENDENT CONTRACTORS

6

28
29
30

31

31

31

33

34

36
36
36
37
38
38
39
39
40
41
41
42

43

45

45

47



Table of Contents

I. Liability of Party Ordering Work 47

I1. Liability of Contractor 47
§3. LIABILITY OF LEGAL ENTITIES FOR ACTS OF THEIR ORGANS 48
Chapter 2. Liability of Parents, Teachers & Instructors 49
Chapter 3. Liability for Things and Animals 51

I. Liability for Things 51

II. Liability for Animals 52
Part 11I. Forms of Strict Liability 55
Chapter 1. Road and Traffic Accidents 55
Chapter 2. Product Liability 58
Chapter 3. Liability for Service 62
Chapter 4. Environmental Liability 63
Chapter 5. Others 65
§1. STRICT LIABILITY UNDER THE CIVIL CODE 65
§2. OTHER PROVISIONS OF STRICT LIABILITY 65
Part IV. Defences and Exception Clauses 67
Chapter 1. Limitation of Action 67
Chapter 2. Grounds of Justification 70
§1. CONSENT 70
§2. NECESSITY 70
§3. SELF-HELP AND SELF-DEFENCE 71
§4. OTHERS 71
Chapter 3. Contributory Fault 73



Table of Contents

Chapter 4. Exemption Clauses

Part V. Causation

§1.
§2.

CONCEPT OF CAUSATION

JOINT TORT LIABILITY

Part VI. Remedies

Chapter 1. General Principles

Chapter 2. Kinds of Damages

§1.

§2.

§3.
§4.
§5.
§6.

§7.

INDIVIDUAL AND COLLECTIVE DAMAGE
DIRECT AND INDIRECT DAMAGE
I. The Subject of Claimants
II. The Scope of Claimants
PECUNIARY AND NON-PECUNIARY LOSSES
PURE ECONOMIC LOSS
ACTUAL AND FUTURE DAMAGE (LOST PROFITS)

OTHER COSTS

MITIGATION OF DAMAGES

Chapter 3. Assessment and Compensation of Damages

§1.
§2.
§3.

{4.

OBIECTIVE VERSUS SUBJECTIVE
CONCRETE VERSUS ABSTRACT
METHODS OF ASSESSING DAMAGES

EQUITABLE LIMITATION OF DAMAGES

I. Considering the Pre-existing Special Condition of the Victim

II. Considering the Benefit and Loss Counterbalance

. METHODS OF PAYMENT

74

75

76

79

79

80

80

30

80
81

83

83

83

87
87
87

88



Table of Contents

Chapter 4. Personal Injury and Death 89
§1. PECUNIARY LOSSES 89
§2. NON-PECUNIARY LOSSES 90

§3. SUCCESSION OF RIGHTS TO DEMAND PECUNIARY AND

NON-PECUNIARY LOSS 91
Chapter 5. Various Damages (Property) 92
Chapter 6. Interference with Collateral Benefits 93
§1. INSURANCE 93
§2. SOCIAL SECURITY 94
Chapter 7. Other Remedies 95
§1. RESTITUTION FOR UNJUST ENRICHMENT 95
§2. INJUNCTIVE RELIEF 95
§3. PUNITIVE DAMAGES 96
Selected Bibliography 99
Index 101

9



