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To Daniele Gréverie, Pam Dixon, and Marion Q. Thompson



1l faudra s’entendre sur les mots qui abrégent le désir, les mots qui empoignent
nos vies, comme des tombeaux que l'on imagine avec un au-dela dans nos
regards, tombeaux qui conviennent aux nuits d’amour, aux manuscrits, a
l'attrait troublant que nous avons pour le soleil et la mer, tombeaux qui don-
nent la réplique a la plus audacieuse habitude que nous avons de justifier
I'existence des planetes.

Nicole Brossard, Langtes obscures



Acknowledgments

In writing this book, I crossed academic and linguistic borders and
shared knowledge with friends and colleagues across continents and
cultural practices. Thus, the interdisciplinary patterns of my work
speak to a constellation of encounters with texts but also with individu-
als and their sensibility. In my mind, there is the unruly gang of the
Canadian Initiative in Law, Culture and the Humanities (CILCH). The
members of this scholarly group played a major role in encouraging me
to pursue my research in law and cultural practices. I especially thank
Diana Majury for her mentoring, hospitality, and generosity; this proj-
ect would not exist without her trust and collaboration. Other major
culprits include Logan Atkinson, Sheryl Hamilton, Neil Sargent, Peter
Swan, Christiane Wilke, and Diana Young. I thank them all for their
friendship and support as well as for inviting me to be a visiting scholar
at the Department of Law and Legal Studies at Carleton University in
Ottawa, where I completed my manuscript and had the honour of pre-
senting the Chet Mitchell Memorial Lecture in 2010.

Through conversations and seminars, I also benefited from interac-
tion with faculty members at Carleton, including Amy Bartholomew,
Dianne George, Jane Dickson-Gilmore, Neil Gerlach, Ummni Khan,
Vincent Kazmierski, Michael Mac Neil, Shoshana Magnet, Dawn
Moore, Michael Mopas, Rosemary Warskett, and J. Barry Wright. Their
welcoming was priceless. Throughout the years, I have participated
in conferences and workshops organized by CILCH and have learned
from the works of Charlene Elliott (University of Calgary), Rebecca
Johnson (University of Victoria), Cheryl Suzack (University of Toronto),
and Orit Kamir (Hebrew Union College /University of Michigan).



xii Acknowledgments

On the other side of the Atlantic, several scholars have been key
to the development of my research in the United Kingdom, where 1
spent many hours working at the British Library. I particularly wish to
thank Michael D.A. Freeman (University College London), whose early
unconditional support played a determinant role. I remain indebted
to his generosity and welcome to the interdisciplinary study of law
and culture. I thank Anna Carline (Liverpool John Moores University)
for her friendship and her willingness to read sections of the manu-
script; Rosemary Auchmuty (University of Reading) for her encour-
agement; Julia J.A. Shaw (De Montfort University) for supporting my
scholarship; Nicole Busby (University of Strathclyde), Felicity Kaganas
(Brunel University), and Christine Piper (Brunel University) for includ-
ing me in the Socio-Legal Studies Association Annual Conference
at the University of Stirling; and David Gurnham (University of
Southampton), with whom the dialogue continues.

Then there is the Gothic Studies gang of scholars, who through the
years provided support and genuine interest. They include Sue Zlosnik
(Manchester Metropolitan University), who weds knowledge with
humour and warmth; Agnes Andeweg (Maastricht University), who
offered friendship and scholarly collaboration; William Hughes (Bath
Spa University), who embodies academic generosity; Jodey Castricano
(University of British Columbia) and Karen Macfarlane (Mount Saint
Vincent University), who offered support at earlier stages of the proj-
ect; and Steven Bruhm and Peter Schwenger (Western University), who
invited me to give a talk on things like Gothic biomechanoids at Mount
Saint Vincent University. I also thank Fred Botting (Kingston University,
London) and Catherine Spooner (Lancaster University) for supporting
my scholarship, Eric Savoy (Université de Montréal) for a stimulating
conversation on a train to Montreal, Paulina Palmer (Birkbeck College,
London) for her knowledge and her dancing in Lancaster, Ardel
Thomas (City College of San Francisco) for her feistiness and infectious
humour, Antonio Alcald Gonzalez (National University of Mexico) for
inviting me to give a plenary in Mexico, and Val Scullion (independent
scholar) for intellectual exchange and a delicious lunch in Pimlico.

I would not have been able to carry out this project without the finan-
cial assistance of a Social Sciences and Humanities Research Council
of Canada (SSHRC) Standard Research Grant (2005-08) and with-
out the steady support of the University Research Fund from Acadia
University. This funding was put to good use as I enlisted the help of
research and technical assistants. Through the years, Janice Hudson,



Acknowledgments  xiii

Rebecca Jackson, Jennifer Knoch, Beth Lyons, Darrell Rhodenizer,
Megan Sherman, Amanda Smallwood, and Tracy Tidgwell all contrib-
uted to the research process by participating in discussions, engaging
in research and analysis, producing databases, and writing papers.

Finally, I am grateful to those individuals who through the years have
offered their friendship or appreciation. Thanks to Romira Worvill,
Paule Quéma, Sylvette Maniguet, Tricia Lootens, Julia Creet, Mary
deYoung, Lynn Flocke, Kimberly Dark, Dianne Looker, Marlene Snyder,
and Alison Smith.

This book has been published with the help of a grant from the
Federation for the Humanities and Social Sciences, through the Awards
to Scholarly Publications Program, using funds provided by SSHRC. I
also thank Daniel Quinlan, who as editor at the University of Toronto
Press offered patient guidance and an environment that fostered schol-
arly growth, and Stephanie Stone, who as copy editor demonstrated
rigour and intellectual sharpness.

Earlier versions of chapter 7 were published as “Kinship, Sexuality,
and Citizenship in the Civil Partnership Act 2004,” Contemporary Issues
in Law 10, no. 4 (Fall 2010): 313-29; and ““The Dangerous, Creative
Act of Reading’: Power, Family, and the Political Uncanny in Patricia
Duncker’s The Deadly Space Between and the Civil Partnership Act,” in
Gothic Kinship, edited by Agnes Andeweg and Sue Zlosnik (Manchester:
Manchester University Press, 2013), 132-56.



Contents

Acknowledgments  xi

Introduction 3
1 Symbolic Power and Legitimacy 22
2 Social Poiesis and Symbolic Power 43
3 Law’s Symbolic Power to Legitimize 61
4 Symbolic Violence and Illegitimacy: The Political Uncanny 83
5 The Symbolic Power and Violence of Legal Utterances 101
6 The Legitimacy of the Family: Family Law and Gothic Fiction 119

7 The Political Uncanny of the Family: Patricia Duncker’s
The Deadly Space Between and the Civil Partnership
Act2004 136

8 Legitimizing the Subject of Domestic Violence:
Lesley Glaister’s Honour Thy Father and Laws of the
Household 163

9 Resistance and Legitimacy 197
10 Making the Law 217

Notes 233
Bibliography 311
Index 343



POWER AND LEGITIMACY

Law, Culture, and Literature



I NAEE, 7 B SE BEPDFIE U7 1A) : www. ertongbook. com



Introduction

In the decade preceding the outbreak of the Second World War, a young
man is accused of a crime on the basis of a single act of narration by a
young female adolescent. In lan McEwan'’s Atonement (2001), Briony’s
tale of Turner’s victimization of her sister Cecilia and of the rape of her
cousin Lola can be read as an act of usurpation of reality through the
imposition of a single narrative, which the child wields like an incon-
trovertible means of control over glimpsed events. If Briony succeeds
in convincing her relatives and law’s representatives of the authority of
her statements, it is not so much because of her talents for imperson-
ation and tale-telling as that her tale captures and invokes some of the
major values and norms governing the social microcosm of pre-war
England that McEwan's novel stages. As a working-class, fatherless
boy, dependent on an upper-class family’s charity for his education,
Turner is bound to be accused of the crime he has not committed. As
soon as Briony tells her tale, the economic and cultural elements that
form the social fabric of the lower- and upper-class characters fall into
place and override Turner’s and Cecilia’s version of the events.

Thus, Turner’s destiny is merely the materialization of a politi-
cal fatum written in the institutions, practices, and bodies of Neville
Chamberlain’s England. Briony’s presentation of the facts coheres with
the dominant mythos of the society to which she belongs. As Briony
invokes a wild body lashing out and inflicting its lubricity upon help-
less virginal bodies, the law materializes and authorizes the heteronor-
mative and political sociodicy that Briony’s narrative has legitimized.
Turner is condemned to a two-year sentence in Wandsworth Prison
before he leaves for the front and ends up stranded on the beaches of
Dunkirk. Briony spends the remainder of her life trying to atone for the
injustice of her words and her acts.



4 Power and Legitimacy

At the centre of my reflection is the notion that as human beings,
we seek to legitimize the social world and others through symbolic
activities that are constitutive of a social organization and normative
practices as well as productive of agonistic relations of social power. To
develop this argument, I draw on Judith Butler’s and Pierre Bourdieu'’s
theories of social power, which both offer ways of conceptualizing the
relationship between matter and meaning. In the elaboration of their
respective theories, Bourdieu and Butler describe a social world where
the emergence and sustenance of social governance occur at the heart
of fundamental processes of meaning.! That symbolic representation
engenders the social world is not just an assumption in their visions; it
is an object of persistent demonstration. Not only is the self the materi-
alization of beliefs and principles into a habitus, or the material effect of
discursive and regulating norms, but, in both cases, the extreme mode
of relationship between the socially constituted self and the symbolic
organization of the social world is violence and injury.

The question of symbolic violence lies at the origins of Western phi-
losophy, looming large in the Republic, where Plato establishes a social
narrative based on fundamental axioms derived from a metaphysical
system that has political implications for the organization of civic life
and the community. In his critique, which betrays fascination for and
resorts to censorship, Plato reveals the powerful role of art but also of
symbolic systems of values, be they moral, political, or philosophi-
cal. Plato approaches the problem by devising an educational system
that can shape future citizens according to the best divine and human
qualities. Crucial to his reflection on power is the relation that he sees
between the configuration of a social narrative and the determination
of who has authority to legitimize the processes of representation. This
agon between the constitution of the social world and symbolic power
remains at the heart of the contemporary polis, whether we consider
centripetal forms of state power or the daily activities of social agents
in various social fields.

In the social competition for political ascendency, not all fields and
symbolic activities are equally positioned. In particular, what Bourdieu
refers to as cultural or symbolic capital is measured by the performative
efficacy of symbolic representations in the social world, their practices,
and structures. For him, “the form par excellence of the socially insti-
tuted and officially recognized symbolic power of construction is the
legal authority, law being the objectification of the dominant vision rec-
ognized as legitimate, or, to put it another way, of the legitimate vision
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of the world, the ortho-doxy, guaranteed by the State.”” Law seems to
have the stronger performative ability to match words with deeds or,
at the very least, to make its prescriptive utterances an unquestionable
and legitimate means of social regulation. In fact, it is expected of the
law to act according to its legal statutes, obiter dicta, and legal sched-
ules even though the transition from the principles of legislation to the
application of legal decisions is not as smooth as might be expected.

In contrast, art seems to wield a lesser symbolic power to the extent
that its symbolic mediation does not function as an unquestionable and
legitimate means of social regulation. Distinguishing between law and
literature, Anne Barron cautions that “we need to tailor our theoreti-
cal frameworks to the specificities of the institution with which we are
primarily engaged: that of law. Law is not literature, or art, or poetry,
or even primarily a ‘system of meaning,” though it verges on positivist
heresy now to point this out. Law is a system of prescriptions which per-
forms a particular function and is oriented towards a particular concep-
tion of legitimacy.”? Furthermore, the symbolic capital of art is volatile,
and the claim that it can achieve social efficacy is fraught with theoreti-
cal difficulties and historical examples of failure to live up to the claim.
The debate is characterized by various claims and practices.

For instance, Plato’s indictment of art in his musings on the creation
of an ideal state is an unmistakable indication of the extent to which
art as symbolic mediation and communication is suspected of political
power. The persistent belief in this power is exemplified when Ngugi
wa Thiong’o states, “Political authoritarianism is terrified of the power
of the word that has become flesh. It loves the word that has been dis-
lodged from the flesh.”* Or, countering Plato, Hélene Cixous argues that
“in a manner that is strictly specific and reserved to writing, I think —1I
have always said it, I am reaffirming it — that the writers who are con-
scious are guardians, not only of the res publica, the common wealth,
which is only one aspect of their work, but above all — it is their role, it
is their mission — they are the guardians of language, that is to say of the
richness of language, of its freedom, of its strangeness, strangerness.”®
Historically, the attempt by the communist regimes of the Soviet Union
and China to enlist creative energies testifies equally to this potential
power. From sacral music to painting and sculpture, art was also the
mainstay of Christian political empires in Western Europe. Whether
ousted or regimented, art is clearly something to lay one’s hands on.
However, the power of art to effect social and political change can
seem at best ephemeral and at worst illusory. Diego Rivera remained
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powerless when in 1934 the managers of the Rockefeller Center ordered
his politically offensive murals to be destroyed, while rock concerts to
fight against AIDS and poverty in Africa have had limited effects on
complex economic and geopolitical structures and practices of power.

The law-and-literature debate is inscribed in this dynamic of authori-
tative claims to legitimacy through symbolic power. Prominent in the
historical evolution of the movement have been the two major claims —
explicit or implicit — that the humanities offer a moral shield against
legal manifestations of power and/or that literature acts as a subver-
sive means of shattering law’s aspiration to totality.® Consider Ian
Ward'’s advocacy of what he calls “the active nature of literature”: thus,
“this ‘doing’” ambition has two components: first it seeks to educate,
and second it seeks to present a socio-political agenda.”” On this basis,
he assigns to literature the pragmatic and performative role of “recon-
stituting the community.”®

In another instance, Martha Nussbaum defends the literary imagi-
nation as “an essential ingredient of an ethical stance that asks us to
concern ourselves with the good of other people whose lives are dis-
tant from our own.”” In discussing which novels suit this purpose
best, Nussbaum qualifies her general statement. “Many popular works
entice the reader through crude sentiments and the evocation of fanta-
sies that may involve the dehumanization of others. Ethical assessment
of the novels themselves, in conversation both with other readers and
with the arguments of moral and political theory, is therefore necessary
if the contribution of novels is to be politically fruitful. We are seeking,
overall, the best fit between our considered moral and political judg-
ments and the insights offered by our reading.”!’ That the study of lit-
erature is expected to play an ethical and educational role implies that
one ascribes to it a didactic role. This claim leads directly into Platonic
territory, for the pronouncement that literature always has a moral
value will inexorably veer off into a discussion of the suitability and
candidacy of texts: which texts best educate the polis? Good literature
does not necessarily equate with the ethical standards of the day for the
mere reason that nobody will agree on the definition of good literature.
In addition, texts that are morally offensive — that is, by the moral stan-
dards of the society within which they were produced — have provided
some of the best grounds for ethical inquiry.

The ascription of a subversive function to literature is exemplified
by Shoshana Felman'’s analyses of law and literature. On the one hand,
Felman seeks to destabilize the epistemological boundaries between
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law and literature by analysing them as two narratives of trauma, “two
enigmas of emotional and physical destruction, two human responses
to the shock of an unbearable reality of death and pain, and two linguis-
tic acts of cultural and of social intervention.”"! On the other hand, in
examining the law’s unconscious repetition of sociopolitical traumas,
she implicitly ascribes to literature a capacity to upset the law and its
repressive effects. “Law is a language of abbreviation, of limitation and
totalization. Art is a language of infinity and of the irreducibility of
fragments, a language of embodiment, incarnation, and of embodied
incantation or endless rhythmic repetition. Because it is by definition a
discipline of limits, law distances the Holocaust; art brings it closer.”12
In the critical practice of law and literature, this analytical move is cru-
cial for demonstrating the agonistic and heterogeneous relations among
rhetorical fields and their political impact. But the practice becomes
problematic when it ascribes to the literary text a universal ethos that is
actually gainsaid by textual patterns of a political unconscious that may
reinforce the very norms that the law legitimates and that jurors enact
in their deliberations. As I see it, the problem is not so much whether
literature has the capacity to subvert as whether we should ascribe to
it an intrinsically subversive function and thereby create a hierarchy
with subversion as the major jurisdictional criterion for the production,
legitimacy, and effects of literature.'

If, however, we consider law and literature as social practices with
varying performative effects of symbolic power and authoritative
means of legitimizing, then we may be able to reconfigure the terms of
their relationship without necessarily reproducing the various bina-
ries that lock each field into hypostatized positions.'* Law’s symbolic
power, or what various critics have identified as the rhetorical, poetic,
literary, dialogical, or aesthetic dimension of law, is buttressed by the
binding effects of its utterances, which give it the authority to leg-
islate norms of being and doing things.'> However, and to go back
to Barron’s distinction, while the notion that the law is a prescrip-
tive system characterized by a particular conception of legitimacy is
accurate, it does not take into account the complexities surrounding
the performative process of legal utterances. That law functions as an
institution masks the fact that its symbolic power derives not solely
from its legitimizing authority but also from the assumption that the
values under which its utterances are cloaked speak to the values that

its addressees also perform through social structures and economic
practices.'
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Thus, the effects of law’s institutional authority will spell normaliza-
tion if not social coercion, but they can also aid and abet social aspira-
tions for transformation depending on the social and economic contexts
of its utterances and practices. Conversely, the imaginary and mytho-
poeic nature of literature is no insurance against the moral or politi-
cal validity of the particular social nomos it may represent. As in the
case of legalized social norms, there is no intrinsic value attached to the
social process of narration, whose significance will remain determined
by its historical, political, and economic context. Literature participates
in social poiesis either by legitimizing existing norms through its rep-
resentations, dismantling and demystifying them, or contributing to
the social imagination with unthought-of forms of being, relationships,
and practices that will be communicated to readers, who themselves
define and are defined by the cultural sphere where social values are
minted, stamped, and circulated.””

The pairing of law and literature derives from a literary and legal
past in Western culture when both fields sought to establish themselves
as disciplines of knowledge and truth. After years of legal and cultural
criticism, it is timely to consider that law and literature constitute them-
selves as fields of symbolic power vying with other social practices for
recognition and social authority and, as such, are potentially implicated
in the exercise of symbolic violence in their production of social mean-
ing.'® So rather than lingering with the polarization between law and
literature, it is productive to envisage the polis as a site of social poiesis
in which law and literature engage to create norms of being and doing
things while seeking to legitimate these norms through performative
effects of authority. Law and literature interact at the level of discursive
norms to the extent that, as modes of symbolization and communica-
tion, they share, swap, reconfigure, and disfigure beliefs and principles
functioning as a normative substratum in constant evolution.' In this
context, I propose to draw on the law-and-literature debate but also to
re-inscribe it in the broader context of the agonistic processes of social
poiesis that social agents generate as they vie for the legitimacy of their
symbolic power and practices.

To examine this agon for legitimacy through symbolic agency, I
have opened generic borders and disciplinary gates by selecting the
fields of jurisprudence, philosophy, statutory law, and literature. Criss-
crossing disciplinary borders and claiming hospitality in different
fields of knowledge without settling in one or another, my argument
moves from feminist and materialist critical analyses of the law, ana-
lytical philosophy of the law, and political science to statutory family



