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Introduction

Much normative political theory of the 1980s and 1990s emphasized the
importance of citizens’ group-based cultural differences, and the need to
recognize and formally accommodate cultural minority groups in liberal
democratic states.! The current mood, by contrast, reflects a preoccupation
with the internal differences of social and cultural collectivities, and with
whether and how such differences should affect the status of their claims for
greater accommodation. This altered focus is due in part to political theorists’
embrace of a more fluid and complex understanding of cultural identities, a
consequence, perhaps, of what has been called the ‘Geertz-effect’ in political
theory.2 Increasingly, cultural identity has come to be viewed as a dynamic
and changing phenomenon, and cultural practices and arrangements are
recognized as sites of contestation. This intensified attention to the internal
differences of social and cultural communities may also reflect a growing
awareness of the political character of cultural identities, and of cultural
justice struggles generally, in plural liberal democracies. From disagreements
within Native American communities over membership rules, to disputes
among South Asian immigrants about norms and rules governing arranged
marriages, these struggles increasingly reveal the strategic and contested
nature of group identities, and the sometimes fractured solidarities of ethnic,
linguistic, and religious minorities in multicultural liberal polities.

Wider recognition of the fact of disagreements and conflicts within mi-
nority cultural groups has in turn focused attention on the potential for
mistreatment of vulnerable members of such communities.? This is the

I I use the term ‘cultural groups’ to cover a broad range of groups whose members share an
identity based on ethnic, linguistic, racial, or religious characteristics, and for whom these
aspects strongly shape the self- and ascriptive identification of individual members. Such
_collectivities are sometimes referred to as ‘encompassing groups’ or ‘societal cultures’ to
indicate that they may shape not only the self-understandings of members but also their
community contexts, opportunities, life choices, and so forth.

2 David Scott, ‘Culture in Political Theory’, Political Theory, 31/1 (2003), 92-115, p. 111.

3 The descriptor ‘minority’ refers here to the social and legal status of particular practices,
not to whether they are practiced by few or many. This distinction is important because in some
states, such as South Africa, ‘minority’ practices—for example, those concerning customary
marriage—may actually be practiced by a majority of the population. I do not mean to suggest
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problem of ‘internal minorities’, as Leslie Green has called it, or that of
‘minorities within minorities.”* The more autonomy a group has over its
practices and arrangements, and the more nonliberal the character of the
group, the greater the risk that individuals may be subjected to rights viola-
tions.5 National cultural and ethnic minorities who are accorded collective
rights, and religious communities that enjoy special dispensation in order to
accommodate their traditions and values, are among the prime subjects of
concern here. Political theorists have pointed to the right of Orthodox Jews in
Israel to maintain a system of personal law that prevents many women (but
not men) from obtaining a divorce decree without their spouse’s consent and
the right of the Amish in the United States to remove their children from high
school at age 15, as examples of how cultural rights can leave some group
members susceptible to mistreatment. Immigrant groups whose cultural
practices are largely unhampered by law are also sometimes accused of unjust
customs, such as sex-segregated religious schooling that only prepares girls
for traditional lives. Within both national minority and immigrant commu-
nities, the spectrum of vulnerable individuals is thus quite broad, and might
include religious minorities within the group, gays and lesbians, individuals
who resist particular conventions, and girls and women in general.

Against this political backdrop, calls by cultural minority groups for greater
recognition and rights inevitably raise questions about the proper scope and
limits of such accommodation. Posing the greatest challenge are those dem-
onstrably nonliberal cultural groups that adhere to practices that reflect and
reinforce traditional and, by liberal lights, discriminatory, cultural or reli-
gious norms, roles, and worldviews. Where the customs and arrangements of
traditional cultural communities stand in tension with the broader liberal
norms of the society in which they live, how should multicultural, liberal
democratic states respond? Should the (intolerant) practices of nonliberal
groups be tolerated—if so, on what grounds, and to what effect? These
questions acquire a special urgency when the norms and practices of cultural
groups clash with individual rights protections guaranteed under liberal

that only the practices of cultural minorities should be subjected to critical scrutiny and
potential reform; however, to the extent that a debate has risen within political theory regarding
the ambiguous legal status of practices of such minorities, my intention is to try to steer this
response in a more democratic direction.

4 See Leslie Green, ‘Internal Minorities and their Rights’, in Group Rights, ed. Judith Baker
(Toronto: University of Toronto Press, 1994), and Minorities Within Minorities: Equality, Rights
and Diversity, eds. Avigail Eisenberg and Jeff Spinner-Halev (Cambridge: Cambridge University
Press, 2005).

5 The term ‘nonliberal’ is usually used by political theorists to refer to groups or practices
that restrict individual liberty in very pronounced ways, and so risk violating liberal norms. I use
the term similarly in this book, but also include communities and customs that stipulate rigid
social hierarchies or prescribe sharply differentiated gender roles for men and women.
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constitutional law, but they also arise in connection with more everyday social
customs and arrangements.

By most accounts, nowhere is the tension between policies of multi-
cultural accommodation and liberal principles and protections more apparent
than in the area of women’s rights and roles. In particular, the concern that
special group rights and provisions for cultural minorities might undercut the
rights of women group members, or even jeopardize liberal sex equality
guarantees more generally, has recently emerged as a daunting problem for
proponents of multiculturalism. Religious groups and ethnic minority (espe-
cially immigrant) communities, and indigenous groups that discriminate
against women in some way, are a particular focus of concern. In some
cases, the cultural practices and arrangements of groups are protected by
customary systems of law or by sanctioned religious systems of family and
personal law (e.g. in India, South Africa, and Israel) that may conflict with
a constitutional commitment to sexual equality. The road to group accom-
modation is increasingly a legal and political minefield, then, and it is far from
clear how customs that stand in tension with individual rights legislation, such
as sexual equality protections, can be permitted—or, still less, protected—
without undermining the universality of such rights.

Perhaps the central paradigm framing most current political, and to a lesser
extent, scholarly discussion of what I call ‘conflicts of culture’ is that of liberal
toleration, which generates the question, ‘What should the liberal state
tolerate, and what should it prohibit?” This emphasis on toleration is, as
I shall shortly argue, highly problematic in that it cuts short a fuller discussion
of group claims about identity and self-governance; of the many possible
processes for the evaluation and reform of cultural practices; and of the power
relationships between minority groups and the state. In effect, the litmus test
for the soundness of arguments for policies of cultural accommodation thus
becomes whether such arguments unwittingly permit individual rights viola-
tions, including sex-based inequalities, or whether proponents of cultural
recognition seek to grant collective rights at the expense of vulnerable mem-
bers (such as women). The questions are fairly posed, and I ask a version of
them myself in the coming chapters. However, it is important to see how they
can also rely on a dangerously false dichotomy, namely, that between cultural
groups and their rights on the one hand, and women and their rights on the
other. Yet women make up at least half of the cultural communities in
question, and some, as we know, defend precisely those practices and
arrangements that make liberals uncomfortable, like arranged marriage and
polygyny. This is why, in my view, it is not really an option to be ‘pro-women’
and against cultural rights. Although our preferences and commitments
should not always be taken at face value—particularly in highly constrained
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circumstances—it is nonetheless unsatisfactory to merely set women’s evalu-
ative assessments aside where they stand in tension with liberal norms.

This book tries to move away from the paradigm of toleration, and to ask
instead on how we might democratically mediate the tensions between the
claims of cultural and religious minorities with respect to women'’s rights and
roles, and the demands of liberal democratic states. Here my concern is
tensions that arise as a direct result of claims for formal rights and protections
for cultural or religious norms and arrangements, not the difficulties that arise
when a member of a distinct group simply invokes a ‘cultural defense’ to excuse
an action or to plead extenuating circumstances. On the whole, political
theorists writing on issues of cultural diversity have been slow to ask about
the implications of cultural group rights and accommodation for gender
equality, or for gender justice more broadly. As feminist thinkers have long
noted, it is precisely because sex roles and arrangements are often seen as
private, and so excluded from the realm of politics, that framing gender issues
as problems of justice is so difficult; sex inequalities are in a sense unnoticeable
because they are such a pervasive part of community life. Where liberal political
theorists have directly addressed this issue, they have tended to leverage liberal
norms as a litmus test for assessing the claims of cultural minorities, without
good justification (or results). As I argue in Chapter 2, this approach is an
overly blunt instrument for dealing with the challenges posed by cultural
minority practices and arrangements; as such, it risks unjustly prohibiting
practices that ought to be allowed, and at the same time, ignores forms of
sexual injustice that escape the rights frame (such as restriction of girls’
educational and occupational opportunities through cultural pressures).
Human rights frameworks, which I discuss in Chapter 3, fare somewhat
better in that they appeal to a broader range of human needs and possible
forms of harm. However, human rights are far from dispositive when trying
to resolve disputes over gendered cultural roles, practices, and arrangements,
as cultural group rights are also often defended in the language of human
rights.

It is not only liberal political theorists’ responses to this problem that have
fallen short. The relationship between cultural group accommodation and sex
equality also presents a formidable challenge to deliberative democracy, as 1
argue in Chapter 4. A deliberative democratic approach to conflict resolution
that purports to secure respect for cultural pluralism, as mine does, will
require changes which traditional cultural collectivities may vehemently

6 For a discussion of this issue, see Alison Renteln, The Cultural Defense (Oxford: Oxford
University Press, 2004). Instances of the latter are growing in number and significance, and have
been the subject of considerable recent scholarship.
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reject, thereby rendering the prospect of moral consensus impossible. In
particular, a deliberative democratic approach to resolving disputes about
the value and status of cultural practices will require that female members of
cultural groups have a voice in evaluating and deciding the fate of their
communities’ customs, both by including women in formal decision-making
processes and developing new, more inclusive, forums for mediating cultural
disputes.” To accomplish this greater enfranchisement of women in both
formal and informal democratic spaces, we will need to examine the practical
impediments to their empowerment in their communities, and the cultural
barriers to their participation in public life.®

* * *

When cultural practices and arrangements that are protected by policies of
multicultural accommodation stand in tension with constitutional guaran-
tees of sex equality, or when social practices are internally contested within
communities, difficult conflicts of culture emerge that usually involve the
liberal state at some level. This conflict and its challenges are the subject of
this book, which takes as its focus three main tasks. In the first place, I aim to
reframe the disputes over so-called nonliberal cultural practices and arrange-
ments, highlighting their intragroup and strategic, political character, Second,
I offer an analysis of illustrative instances in which cultural group practices
and individual rights protections have clashed in South Africa, Canada, and
Britain, providing a contextualized discussion of this pervasive normative and
political dilemma. And third, I develop an approach to mediating cultural
conflicts over women’s rights and roles which foregrounds the deliberative
judgments of cultural group members themselves, as well as strategies of
bargaining and compromise. This approach, which insists on norms of
democratic legitimacy and political inclusion, is broadly situated within
deliberative democracy theory. Crucially, however, it depends on a greatly
expanded conception of ‘the political’, one that includes not simply formal
political deliberation but also informal spaces of democratic activity and
expression. It also accords particular attention to the need to empower

7 Other political theorists have also stressed the importance of including female members of
cultural groups in decisions about contested practices. See Susan Moller Okin, ‘Is Multicul-
turalism Bad for Women?’ and ‘Reply’, in Is Multiculturalism Bad for Women?, eds. Joshua
Cohen et al. (Princeton, NJ: Princeton University Press, 1999); and Jeff Spinner-Halev, ‘Femi-
nism, Multiculturalism, Oppression, and the State’, Ethics, 112 (2001), 84-113, p. 108.

8 The cultural obstacles to women’s participation in public life are not always obvious. For
instance, Sawitri Saharso has written of the internalized psychological barriers to autonomous
behavior or action, which are common among women ‘raised in a culture that does not value
autonomy.’ See her ‘Female Autonomy and Cultural Imperative: Two Hearts Beating Together’,
in Citizenship in Diverse Societies, eds. Will Kymlicka and Wayne Norman (Oxford: Oxford
University Press, 2000), p. 228.
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vulnerable members of cultural communities by shifting power away
from those community leaders who try to silence and intimidate them, and
expanding opportunities for critique, resistance, and reform.

My approach to mediating the phenomenon of cultural conflicts shares
with other democratic theorists the intuition that the insights of deliberative
democracy theory can and should be applied to problems of intercultural
justice. Seyla Benhabib, Joseph Carens, Bhikhu Parekh, James Tully, and
Iris Young have all argued for dialogical and deliberative approach as a
response to cultural minorities’ claims for recognition and accommodation,
and as a means of grappling with specific conflicts of culture.® While sharing
these authors’ intuition that inclusive political deliberation must precede
policy decisions about cultural conflicts, my perspective differs in important
respects. As suggested above, unlike these thinkers, I argue that cultural
conflicts involving cultural minorities are primarily political in character,
and while they include normative dimensions, they do not necessarily entail
deep disputes of moral value. This reframing of cultural disputes has impli-
cations for how liberal states should attempt to mediate such conflicts. Rather
than exclusively foregrounding moral argumentation aimed at reaching nor-
mative consensus, I argue that strategically focused deliberation—in which
participants seek negotiation and political compromise—is oftentimes a
better solution to tensions between contested cultural practices and sex
equality protections, both normatively and practically. The ensuing strategic
agreements are often temporary, as they are contingent upon agents’ shifting
interests and assessments of practices, as well as upon social relations of
power more broadly. Yet I argue that even these negotiated agreements and
compromises can come to take on a settled normative quality, sometimes
reinforcing thicker (and more durable) forms of moral assent. And finally, I
contend that questions surrounding the legitimacy of contested cultural
practices need not be resolved through formal political deliberation alone:
certain types of informal democratic activity, such as forms of cultural
resistance and reinvention, also speak to the validity of disputed customs,
roles, and arrangements. Moreover, these informal sources of democratic
expression can and should be introduced when citizens deliberate on the
status and possible reform of contested cultural practices.

9 Seyla Benhabib, The Claims of Culture: Equality and Diversity in the Global Era (Princeton,
NJ: Princeton University Press, 2002); Joseph Carens, Culture, Citizenship, and Community: A
Contextual Exploration of Justice as Evenhandedness (Oxford: Oxford University Press, 2000);
Bhikhu Parekh, Rethinking Multiculturalism: Cultural Diversity and Political Theory (Cam-
bridge, MA: Harvard University Press, 2000); James Tully, Strange Multiplicity: Constitutional-
ism in an Age of Diversity (Cambridge: Cambridge University Press, 1995); and Iris Young,
Inclusion and Democracy (Oxford: Oxford University Press, 2000).
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The task of reframing the problem of cultural conflicts in multicultural liberal
states is, in my view, an urgent one. Conflicts between cultural rights and sex
equality are often addressed as part of a broader dilemma of liberal toleration
that asks ‘Should the intolerant be tolerated?” Yet to understand conflicts
between liberal democratic norms and the cultural practices of nonliberal
minorities in these terms is deeply problematic. From the start, the toleration
framework places the issue solely in the hands of the state, viewing cultural
conflicts as primarily about shoring up the security and authority of the state,
and only secondarily about delivering justice to minorities.!? This state-centric
view is rarely justified as such, but merely assumed, particularly by liberal
theorists writing on cultural minority rights. Moreover, as Rita Dhamoon has
argued, this focus necessitates a view of culture in which only (ostensibly)
discrete, highly bounded cultures are seen as worthy of notice, because only
these can challenge the authority of the state. Such a move both ignores sources
of cultural injustice suffered by groups who do not fit this description (such as
gays and lesbians), and exaggerates the boundedness of cultural groups and their
importance to political life in plural democratic states.!!

In foregrounding the perspective and status of the state in this way, the
liberal toleration paradigm also assumes that the main conflict is between the
state and the cultural group in question. Yet as I argue, oftentimes the heart of
the dispute lies within the cultural or religious community itself, even if it
may first be brought to light—or compounded—by broader legal and social
structures. Through its focus on the state—group schism, the toleration
framework overlooks important democratic responses within cultural com-
munities to their own contested cultural practices. As a result, the ways in
which individuals resist, revise, and reinvent their social customs and tradi-
tions drop from view. Yet these informal instances of democratic practice
reveal much about the nature of the conflict: why a particular custom or
arrangement is contested; how its practitioners attempt to change, or to resist
its change; and who supports which version of a custom, and why. These
responses can, moreover, also contribute to an evaluation of the validity of
contested customs and arrangements by helping to inform institutionalized
forums of political deliberation. Such forums, often directed by cultural
group members themselves, can become critical vehicles for determining
the legitimacy and future status of controversial cultural practices in liberal
democratic states.

10 For a parallel argument, see Barbara Arneil, *Cultural Protections vs. Cultural Justice:
Post-colonialism, Agonistic Justice and the Limitations of Liberal Theory’, in Sexual Justice/
Cultural Justice: Critical Perspectives in Theory and Practice, eds. Barbara Arneil, Monique
Deveaux, Rita Dhamoon, and Avigail Eisenberg (Routledge, 2007).

It See Rita Dhamoon, ‘Shifting from Culture to Cultural: Critical Theorizing of Identity/
Difference Politics’, Constellations 13/3 (2006).
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Not surprisingly, the state-centric liberal toleration framework, which I
take up in Chapter 2, has generated inflexible responses to cultural practices
ostensibly in conflict with liberal norms, ultimately yielding recommenda-
tions that states prohibit offending customs.!2 And indeed, some practices are
clear candidates for restriction rather than deliberative resolution, such as
infanticide, sati, and ‘honor killings’.!* Nor, in liberal democratic states, do
these practices have defenders as such, although there is some dispute about
the proper understanding of these customs and the best practical responses to
them. Where harm or danger exists and subjects do not consent, decisions by
liberal states to restrict or limit particular practices are mostly uncontrover-
sial. Applying what I call a ‘moral minimum’ to an analysis of disputed
practices will certainly support the prohibition of customs that result in
serious physical harm, or which require outright coercion. Yet beyond
these obvious cases, demands by traditional cultural groups for special
accommodation may raise many more formidable challenges for government
policymakers for which prohibition is not an adequate response. Nor will
mere prohibition of certain customs—combined with appeals to liberal
individual rights—automatically protect the internal minorities of cultural
communities. Attempts to restrict controversial cultural practices through
legal and coercive means can also fail to protect vulnerable members of such
groups, such as women, by leaving certain individuals more exposed to
private forms of oppression.! It is thus no surprise that the zero-tolerance
response to problem of tensions between collective cultural claims and
individual rights advanced by some liberal thinkers, such as Brian Barry,
Will Kymlicka, and Susan Moller Okin,!5 has come under criticism.

A different response by liberal political theorists to tensions between
gender equality and cultural protections urges a largely laissez-faire approach.
In Chapter 2, I discuss the work of Chandran Kukathas, who opposes formal

12 See for example Brian Barry, Culture and Equality (Cambridge, MA: Harvard University
Press, 2001).

13 So-called ‘honor killings’ involve the assassination of girls or women deemed to com-
promise a family’s honor through sexual infidelity (real or suspected) or their refusal to marry a
marriage partner chosen by the family. These killings are usually carried out by a male family
member (father, brother, or even uncle or cousin). Cases of honor killings are reported annually
in Britain, for example, in communities of Middle Eastern, North African, and (Muslim) South
Asian descent.

14 See the discussion by Jacob Levy, who also makes this point in The Multiculturalism of Fear
(Oxford: Oxford University Press, 2000), pp. 53-62.

15 See Kymlicka’s Multicultural Citizenship: A Liberal Theory of Minority Rights (Oxford:
Oxford University Press, 1995), and Politics in the Vernacular: Nationalism, Multiculturalism,
and Citizenship (Oxford: Oxford University Press, 2001); Okin, ‘Is Multiculturalism Bad
for Women?’; and Okin, ‘Feminism and Multiculturalism: Some Tensions’, Ethics, 108
(1998), 661-84.
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cultural rights. Kukathas nonetheless believes that in liberal societies, the state
is not warranted to meddle in the affairs of citizens’ cultural arrangements,
since to do so would violate the rights of freedom of association and freedom
of conscience.'s Some cultural rights proponents also adopt a hands-off
position: Jeff Spinner-Halev, for example, contends that as a matter of
equal justice, the liberal state should not determine the internal arrangements
and personal laws of religious groups. He is especially concerned about the
injustice of imposing external reforms on oppressed groups, and argues that
the liberal state’s role should be limited to the practical construction and
implementation of communities’ personal laws, but should not include the
selection or reform of those laws.!7 Yet granting cultural communities near-
complete autonomy over the allocation of rights and benefits to group
members overlooks the harm that may befall vulnerable group members
(notably women), as well as the impact on prospects for societywide policies
of gender equality.

Another liberal approach to conflicts of culture, which intersects with those
sketched above, is the ‘women’s rights as human rights’ paradigm, which
appeals to human rights norms to justify protection from cultural and reli-
gious practices that harm or discriminate against women. Two normative
liberal theories that employ a broadly human rights-based perspective are the
philosopher Onora O’Neill’s neo-Kantian perspective, which focuses on
agents’ consent and its requirements, and Martha Nussbaum’s ‘capabilities
approach’.!® As I discuss in Chapter 3, however, these perspectives are of
limited use when it comes to hard cases of cultural conflict that involve
socialization more than overt force. Nussbaum, with her Aristotelian-inflected
liberalism, argues that customs common in traditional societies—such as
arranged marriage and polygyny—should be prohibited because they under-
cut capabilities for human functioning.!® Numerous problems arise, however,
when an account of capabilities embedded in a conception of human flourish-
ing is used to judge the validity and permissibility of contested practices across
different cultures. Nussbaum’s claim that a capabilities approach is ‘sensitive
to pluralism and cultural difference’ is put into serious question given the
liberal perfectionist framework that undergirds her theory.20

* * *

16 See for example Chandran Kukathas, ‘Are There Any Cultural Rights?’, Political Theory, 20
(1995), 105-39.

17 Spinner-Halev, ‘Feminism, Multiculturalism, Oppression’, esp. pp. 86 and 107-9.

18 See especially Onora O’Neill, Bounds of Justice (Cambridge: Cambridge University Press,
2000), and Martha Nussbaum, Women and Human Development: The Capabilities Approach
(Cambridge: Cambridge University Press, 2000).

19 Nussbaum, Women and Human Development, esp. Ch. 4. 20 Ibid., p. 81.
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As this brief overview of recent responses to the problem of cultural conflicts
suggests, political theorists need to think much harder not only about how
such conflicts might be resolved, but about how they should best be under-
stood in the first place. This book is in the first instance an attempt to reframe
tensions between cultural and sexual equality as problems of power and
democracy, and specifically, as problems of democratic practice. The main
questions posed in the book are how should cultural disagreements and con-
flicts about women’s status, roles, and arrangements be understood, and how
should they be mediated or resolved in democratic societies? However, once we
look at specific cases of cultural conflicts, we quickly see that many additional
questions need to be asked. Rather than asking what the liberal state ought to
tolerate, I suggest that we pose questions that might help to reveal the
social, cultural, and political meanings and purposes of practices: Why has
a particular custom or arrangement come under fire now? Who is supporting
it and who is opposing it? What are the relative power positions of the
supporters and dissenters? What channels are available for dissent, and for
reform? How has the state impacted the conflict, and are there ways in which
the state (and semi- and nongovernmental organizations, or NGOs) can
support the safe articulation of dissenters’ criticisms and demands for reform?

In my view, these questions are best answered through contextual discus-
sion of concrete instances of conflicting equalities. My point of departure in
two of the country case studies (those of South Africa and Canada) is the
tension that exists between constitutional protections for sex equality, on the
one hand, and formal protections for cultural groups and recognition of a
parallel system of religious or customary law, on the other. In a third example [
explore, that of the issue of arranged and forced marriage among some South
Asian communities in Britain, a conflict is ostensibly presented between the
custom of arranged marriage and liberal norms of choice and autonomy.
Although these examples may seem unique to the states in which they arise,
these kinds of tensions are, arguably, likely to increase in scope and occurrence
with efforts to expand cultural rights and protections in liberal democracies.
Political theorists can help to illuminate the points of friction between cultural
group norms and liberal democratic principles, and suggest some ways of
mediating these. We can also draw attention to power struggles within com-
munities, and reflect on the role of the state in either shoring up cultural power
structures or, conversely, democratizing power more broadly.?!

21 For example, anthropologist Unni Wikan discusses Norwegian officials’ reluctance to
challenge the newly increased power of male immigrants over their families in their host society,
in Generous Betrayal: Politics of Culture in the New Europe (Chicago and London: University of
Chicago Press, 2002), p. 5.



