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Human Rights Approaches
to Climate Change

Despite the clear link between climate change and human rights, and the potential
for virtually all protected rights to be undermined, the catastrophic impact of
climate change on human beings was not really understood as a human rights
issue until recently.

This book examines the link between climate change and human rights in a
comprehensive manner. It looks at human rights approaches to climate change,
including the jurisprudential bases for human rights and the environment, the
theoretical framework governing human rights and the environment, and the dif-
ferent approaches to this, including benchmarks. In addition to a discussion of
human rights implications of international environmental law principles in the
climate change regime, the book explores how the human rights framework can be
used in relation to mitigation, adaption and adjudication. Other chapters examine
how vulnerable groups — women, indigenous peoples and climate “refugees”
would be disproportionately affected by climate change. The book then goes on to
discuss a new category of people created by climate change, those who will be
rendered stateless as a result of states disappearing and peoples being displaced
by climate change, and whether human rights law can adequately address these
emerging issues.

Sumudu Atapattu is the Director of Research Centers and Senior Lecturer at
the University of Wisconsin Law School, USA, and Lead Counsel for Human
Rights at the Center for International Sustainable Development Law, Montreal,
Canada.
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With apologies to my “future generation” — Praveena and Prasangi -
for bequeathing a problem as complex as climate change that
will have consequences for many generations to come.



Foreword

The Universal Declaration of Human Rights, adopted in 1948 by the United
Nations General Assembly, does not set out a right to environmental protection.
Neither do the two International Covenants, on civil and political rights and
on economic, social and cultural rights, that the General Assembly adopted in
1966 to codify the rights in the Universal Declaration. The absence is not one
of intention, but timing: the Universal Declaration and the Covenants were
negotiated and adopted before the dawn of the modern environmental movement
in the late 1960s.

As the world woke up to the grave environmental consequences of unbridled
industrial development, countries developed domestic and international policies
aimed at protecting the environment on which we depend. In addition to writ-
ing these policies into regulatory law, states often amended their constitutions to
emphasize the importance of environmental protection. More than 90 countries
around the world now include an explicit constitutional right to a healthy environ-
ment. Regional organizations, including in Africa, the Americas, and Southeast
Asia, also adopted the right in human rights instruments.

In addition, the most recent two decades have seen the “greening” of human
rights law, through the application of already recognized human rights to
environmental problems. Human rights tribunals and other expert bodies have
explained how environmental degradation interferes with our ability to enjoy
a vast range of human rights set forth in the Universal Declaration, including
rights to life, health, and property. And they have gone further: based on states’
obligations under international law to respect and protect human rights, these
interpretive bodies have described specific obligations of states to protect the
environment on which these human rights depend.

In 2012, I was asked by the United Nations Human Rights Council to study
the application of human rights obligations to environmental protection, as the
first UN Independent Expert on Human Rights and the Environment. I concluded
that the divergent rights affected by environmental harm and the diverse range of
bodies applying those rights have given rise to a remarkably coherent set of norms.
These norms include: (a) procedural obligations of states to assess environmental
impacts on human rights and to make environmental information public, to
facilitate participation in environmental decision-making, and to provide access
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to remedies for environmental harm; (b) substantive obligations of states to
adopt legal and institutional frameworks that protect against environmental harm
that interferes with the enjoyment of human rights, including harm caused by
private actors; and (c) obligations relating to the protection of members of groups
in vulnerable situations, including women, children, and indigenous peoples.

Although these legal principles are becoming clearer, much more work
remains to be done in specific areas. Nowhere is this task more urgent than
in the application of human rights law to climate change, perhaps the gravest
environmental threat human society has ever faced. As the UN Office of the
High Commissioner for Human Rights (OHCHR) explained in 2009, on the
basis of the Fourth Assessment Report of the Intergovernmental Panel on Climate
Change (IPCC), climate change threatens an immense range of human rights,
including rights to life, health, food, water, housing, and even self-determination.
The OHCHR report emphasized that the effects of climate change will be felt
most acutely by those who are already in vulnerable situations because of poverty,
gender, age, minority status, or disability.

The idea that climate change threatens human rights may have seemed
surprising five years ago, but it has become much more widely accepted today.
Since 2009, the Human Rights Council, which is composed of 47 governments
elected by the General Assembly, has unanimously adopted a series of resolutions
calling attention to the harmful effects of climate change on human rights.
In 2014, the Fifth Assessment Report of the IPCC reiterated in more detail
the effects that unmitigated climate change will have, and is already having,
on human well-being. In October 2004, 27 special rapporteurs and other
independent experts appointed by the United Nations sent an open letter to the
climate negotiators, stating that:

a safe, clean, healthy and sustainable environment is indispensable to the full
enjoyment of human rights, including rights to life, health, food, water and
housing, among many others.... The most recent report of the
Intergovernmental Panel on Climate Change (IPCC) brings into sharp focus
the grave harm that climate change is already causing, and will continue to
cause, to the environment on which we all depend. There can no longer be
any doubt that climate change interferes with the enjoyment of human rights
recognised and protected by international law.

That climate change threatens human rights seems inarguable. But the
consequences of that threat are still not widely understood. The many questions
still under discussion include: What obligations do states have to protect against
the effects of climate change on human rights? Does every State that contributes
to climate change have such obligations? What remedies are available to those
communities and individuals most affected by climate change? What rights, if
any, are held by future generations? What do human rights norms have to say
about the effects of climate change on non-human interests?
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The answers to these and many other questions are of vital importance. The
great virtue of this book is that Sumudu Atapattu provides a careful, detailed
explanation of where the human rights law of climate change now stands. She
does not pretend that human rights law already provides all of the answers, but
she persuasively argues that the law of climate change and human rights has
developed enough that it can provide a useful, even essential, framework for
examining this problem. This book provides an excellent guide to that framework.

Professor John Knox

Henry C. Lauerman Professor of International Law,

Wake Forest University

and UN Special Rapporteur on Human Rights and the Environment
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