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Preface

Fashioning a faithful portrait of the past is the task that society has entrusted
primarily to professional historians. To fulfill this mission, historians scour
primary sources, collect data, endeavor to provide context, and assess the
uniqueness of specific phenomena in light of wider trends. But for all the
improvements in historical method and recent advances in technology that
have refined the historian’s craft, there are two factors that chip away at what
scholars might believe is the enduring character of their painstaking efforts.
First, by raising questions that earlier generations had failed to consider, con-
temporary sensibilities and perspectives routinely challenge well-regarded in-
terpretations of the past. Indeed, the scholarship of the last quarter-century
offers unmistakable evidence of the impact exerted by innovative methodolo-
gies and fresh perceptions. Second, the range of archival, literary, or material
sources that ultimately come to the attention of historians is dependent on sev-
eral factors that include, among others, accessibility, funding, chance discovery,
and the unpredictability of research impulses. As a result, even the judicious
conclusions drawn by highly accomplished practitioners of historical research
are contingent at best. Novel approaches, along with the emergence of sources
that have been hidden, underappreciated, or in some cases misunderstood,
will inevitably alter the image of the past that historians have constructed so
meticulously. In some instances, the discovery or the rediscovery of unknown
or neglected sources may yield a fundamentally new understanding of what
was formerly believed to be an unassailable truth.

The Pinkas of the Beit Din of Metz is such a source. Largely overlooked by
historians and by scholars of Jewish law since it was first produced over two
centuries ago, the records of the Metz rabbinic court contain the rudiments of
a new historical narrative that varies substantially from traditional accounts
of the relationship between Jews and the surrounding society and culture. In
contrast to legal codes that prescribe proper or acceptable behavior, and unlike
rabbinic responsa that advance arguments based on nuanced readings of ear-
lier legal opinions, rabbinic court records provide clear images of law as it was
practiced and of life as it was lived. Overflowing with details regarding two
entwined subjects—the behavior of litigants and the conduct of the court—
the Pinkas of the Metz Beit Din offers an exceptional opportunity to investigate
the interrelationship between law and society.

In recent years there has been a reconsideration of accepted assumptions
concerning the Jews' contact with other cultures in the medieval and early
modern periods. Building on the burgeoning work of early modernists, the
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present study attempts to move that conversation forward by focusing specif-
ically on legal texts, insofar as these sources represent exceptionally precise
indicators of such trends. The proceedings of the Beit Din convincingly dispel
the claim that most Jews experienced only limited exposure to broader social
and cultural influences until the dawn of emancipation when opportunities
that were previously unknown to the vast majority of Jews became available for
the first time. In fact, the Metz court records contain conclusive evidence that
the engagement of Jews with the social, cultural, and economic dimensions of
the society around them was far greater than is generally assumed. This is evi-
dent in the social and cultural data found on virtually every page of the Pinkas
and is equally apparent in the judicial methods practiced by the Metz Beit Din.
In the latter regard, the present analysis advances a conception of Jewish law
that emphasizes its adaptability to change, taking into account the social foun-
dations upon which the law rests. Beyond these particular foci, the larger goal
of Protocols of Justice is to demonstrate the value that rabbinic court records
hold out for contemporary historical scholarship.

Protocols of Justice expands on themes that have been at the center of my
scholarly agenda during the past three decades. I have been especially intrigued
by the modes of adaptation to the social, intellectual, and religious challenges
posed by early modern and modern society. My earliest work concentrated on
the impact of the French Revolution on Jewish identity, culture, and institu-
tions in the nineteenth century, but during the last fifteen years I shifted my
attention more to the early modern period. I became interested in ritual as
a lens through which the modernization process could be investigated anew,
which was the central focus of Rites and Passages. The sources utilized for that
project—communal legislation in Alsace, Lorraine, and Metz; writings on Jew-
ish law and custom; and classical rabbinic scholarship—pointed to a reworking
of medieval models of religious authority, especially as these related to public
policy. Communal legislation no longer drew its authority from the Jewish reli-
gious tradition but from a set of assumptions concerning the need to maintain
the common welfare and preserve the social order. During the past decade I
have cast the net of my research beyond France to include the legal methodol-
ogy and jurisprudence of Rabbi Ya'ir Hayyim Bacharach of seventeenth-century
Worms. Throughout these studies, and especially in this work on the Pinkas of
the Metz Beit Din, [ have found that the adaptive capacity of Jewish religious
and legal traditions has been an important part of the transformation under-
way prior to the onset of modernity.

Consisting of more than one thousand cases that came before the Metz Beit Din
in the years 1771 to 1789, the Pinkas manuscript poses a set of difficult challenges
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because of its size, terse language, occasional illegibility, technical terminol-
ogy, and frequent use of non-Hebrew vocabulary (mainly varieties of French,
German, and Yiddish). At approximately 420,000 words, the Metz Pinkas may
be the single largest extant collection of rabbinic court records in the world.
Its highly compressed style, punctuated by numerous abbreviations and often
unfamiliar subjects, has not been easy to surmount. From the start, I have
been guided first and foremost by the goal of producing a fully accurate text
of the Pinkas. Although most of the pages of the Pinkas are clear, some were
written hurriedly or without having left sufficient space on the page. In some
instances letters of a word, or entire words, have been omitted or are difficult to
decipher. When there has been doubt about a letter or word, extensive efforts
have been made to check comparable forms or clusters within the Pinkas and
beyond. I have made use of standard and electronic tools, including talmu-
dic dictionaries, the Bar Ilan data base, Hebrewbooks.org, and Googlebooks.
For French terms, | have consulted several eighteenth-century and nineteenth-
century dictionaries, including Dictionnaire de ['Académie francaise, 4th edi-
tion (1762), The Project for American and French Research on the Treasury
of the French Language (ARTFL), especially the Dictionnaires d’autrefois, also
online at the University of Chicago's ARTFL project; Claude Joseph de Ferriéres,
Dictionnaire de droit et de pratique, 2 vols. (Paris, 1769); Pierre-Jean-Jacques
Guillaume Guyot, ed. Répertoire universel et raisonné de jurisprudence civile,
criminelle, canonique et béneficiale. 17 vols. (Paris, 1784—1787); Le trésor de la
langue frangaise: dictionnaire de la langue du xixe et du xxe siecle (1789-1960)
(rLF); and Joseph Wilson, French and English Dictionary (Boston, 1833). Yiddish
terms have been more difficult to decipher, largely because of widely divergent
patterns of usage and orthography in the Yiddish-speaking world of the eigh-
teenth century.

As for the transcription of the Pinkas, every effort has been made to render
the text as it appears in the manuscript. The cursive sign-letter indicating ",
which is frequently used at the end of words to denote the feminine plural
n1, has been preserved in the transcription. The only exception is when the
singular (construct) and plural forms are ambiguous. In those cases, as in XMz,
where it is only context that will establish whether the word is mxm1z or nxnz,
I have entered a n where it would be otherwise impossible to know that the
intended reference is to the singular construct form. On rare occasions | have
corrected an obvious scribal error and have so noted in the footnote. But when
an unusual form, though to my mind in error, is repeated several times, | have
left it as it appears in the manuscript and have noted the more conventional
form in the footnote. In addition, three stylistic changes have been introduced
in the transcription of the Pinkas. First, each case that came before the Beit Din



XI1 PREFACE

is now assigned a number, whereas in the original manuscript none of the cases
in volume one (parts one and two) was numbered; in volume two the existing
number system is incomplete and somewhat unreliable, and it has therefore
been replaced. Second, when cases are fairly long I have introduced paragraph
breaks so that readers will find it easier to consult the material. Third, numbers
listed in the margins of the Pinkas have been generally transcribed when they
summarize or draw attention to a calculation that is otherwise not clearly
stated in the text of the proceedings; however, on those rare occasions when
such numerals repeat what is plainly recorded in the text, they have been
recorded in an accompanying footnote.

Identifying the names of small towns and villages of the Moselle, Alsace and
Lorraine, and beyond has been a particularly difficult challenge. Part of the dif-
ficulty relates to the phonetic ambiguity resulting from Hebrew orthography,
and is compounded by the fact that of the hundreds of small villages in the
region, many have names that are almost identical in spelling and pronunci-
ation. A similar challenge is posed by the surnames of non-Jews listed in the
Pinkas, since the Hebrew does not provide a consistent indication of French
orthography.

A note on Hebrew transliteration and translation: I have generally adhered to
the transliteration guidelines set forth in the 4/s Review. As a rule, the Hebrew
letter quf (p) is represented by a ‘q’; khaf (3) by ‘kh'’; het (n) by ‘h’; and zadi
(%) by ‘z. However, when a Hebrew word is frequently used in English, it is
not uncommon for it to follow an alternate transliteration style. Since many
words beginning with the letter guf are generally transliterated using a 'k, I have
preserved that usage, despite the inconsistency. Thus, for example, kehillah
and kinyan, but tegiat kaf and tagganah. Finally, unless otherwise noted, all
translations are my own.
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Introduction

The authority to adjudicate civil disputes ranked among the most highly val-
ued and the most vigorously defended of all the privileges extended to Jews
over the course of their history. Whether under Roman, Christian, or Muslim
rule, communities enjoyed the right to establish courts, to appoint their own
judges, and to enact and enforce legislation. The wide range of disputes relat-
ing to civil and criminal law, inheritance, guardianship, marriage, divorce, and
communal obligations were adjudicated in several different types of tribunals:
established rabbinic courts usually consisting of three trained rabbinic experts
who judged on the basis of talmudic law; ad hoc courts assembled at the initia-
tive of a local rabbi or when litigants each chose a judge, joined by a nonaligned
third judge; and communal tribunals, comprised of lay officers, that customar-
ily heard cases of a public nature. At times, two or more of these courts operated
side by side. In the view of communal officials and rabbis, such courts repre-
sented the only legitimate venue for the adjudication of civil cases between
Jews, and as such, have been a salient feature of Jewish communal life for nearly
two millennia. Recourse to gentile courts, though far more common than has
generally been assumed, was viewed by rabbinic authorities in most circum-
stances as a religious offense—a betrayal of the talmudic tradition—and was
consistently proscribed by communal legislation as a severe violation of com-
munity discipline.!

Of the varied tribunals to which Jewish litigants brought their disputes,
the rabbinic court enjoys the greatest prominence, owing to its longevity and
multifaceted historical significance. Firmly rooted in the talmudic tradition,
and on account of the rich documentation it has left behind, the rabbinic
court is particularly valuable for what it reveals about the development of
Jewish law and the nature of community over the centuries. Nevertheless,
it was only in the early modern period that rabbinic courts were formally
established as communal institutions. In an era when Jewish communities
and a wide range of communal agencies were duly constituted by the laws
of the state and according to legislation recorded in public registers, rabbinic
courts were, perhaps for the first time, authorized to adjudicate the full range

1 On medieval rabbinic courts, see Simha Assaf, Batei ha-din ve-sidreihem ahar hatimat ha-
Talmud | Jewish Courts and their Procedures after the Talmudic Period] (Jerusalem, 1923—
1924); and Jacob Katz, Masoret u-Mashber: ha-Hevrah ha-Yehudit be-Motsaei Yemei ha-Beina-
yim (Jerusalem, 1958), 19-129; English edition: Tradition and Crisis: Jewish Society at the End of
the Middle Ages, trans. with an afterword by Bernard D. Cooperman (New York, 1993), 80-87.
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