ELGAR ADVANCED INTRODUCTIONS

Advanced Introduction to

INTERNATIONAL
HUMAN RIGHTS
LAW

Dinah L. Shelton




odl

International
Human Rights

Law

DINAH L. SHELTON

Manatt/Ahn Professor of International Law (emeritus),
George Washington University Law School, USA and former member
of the Inter-American Commission on Human Rights (2010-2014)

Elgar Advanced Introductions

Edward Elgar
Cheltenham, UK + Northampton, MA, USA



© Dinah L. Shelton 2014

All rights reserved. No part of this publication may be reproduced,
stored in a retrieval system or transmitted in any form or by any means,
electronic, mechanical or photocopying, recording, or otherwise without
the prior permission of the publisher.

Published by

Edward Elgar Publishing Limited
The Lypiatts

15 Lansdown Road

Cheltenham

Glos GLso 2JA

UK

Edward Elgar Publishing, Inc.
William Pratt House

9 Dewey Court
Northampton

Massachusetts 01060

USA

A catalogue record for this book
is available from the British Library

Library of Congress Control Number: 2014938767

MIX

Paper from
FSC responsible sources

weaticoy  FSC® C013056

ISBN 978 1 78254 521 7 (cased)
ISBN 978 178254 523 1 (paperback)
ISBN 978 1 78254 522 4 (eBook)

Typeset by Servis Filmsetting Ltd, Stockport, Cheshire
Printed and bound in Great Britain by T.J. International Ltd, Padstow






Elgar Advanced Introductions are stimulating and thoughtful introductions
to major fields in the social sciences and law, expertly written by some of the
world’s leading scholars. Designed to be accessible yet rigorous, they offer
concise and lucid surveys of the substantive and policy issues associated with
discrete subject areas.

The aims of the series are two-fold: to pinpoint essential principles of a
particular field, and to offer insights that stimulate critical thinking. By
distilling the vast and often technical corpus of information on the subject into
a concise and meaningful form, the books serve as accessible introductions
for undergraduate and graduate students coming to the subject for the first
time. Importantly, they also develop well-informed, nuanced critiques of the
field that will challenge and extend the understanding of advanced students,
scholars and policy-makers.
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The aim of this volume is to provide an overview of the development,
contents and challenges of international human rights law, which can
serve to inform those new to the topic and also be of benefit to those
seeking to further their knowledge of particular aspects of that law.
The subject of human rights is increasingly complex as it enters its
eighth decade of development since the end of the Second World War.
New rights are emerging or being proposed, existing rights have been
expanded or reformulated. Nearly all global and regional intergovern-
mental organizations now engage in standard-setting and monitor to
a greater or lesser extent the human rights actions of their members.
Those organizations that have not incorporated human rights consid-
erations in the exercise of their mandates are increasingly criticized for
failing to do so by the ever-growing number of civil society organiza-
tions dedicated to the promotion and protection of human rights. At
the same time, debate continues over how to reconcile and balance
human rights concerns with what may appear to be competing pri-
mary mandates of organizations dedicated to other matters, such as
trade, environment or economic development.

No doubt remains that the observance of human rights is a matter of
international concern, but in part as a consequence of this develop-
ment many human rights bodies created within international organi-
zations struggle to meet expanded expectations, new functions and
a growing caseload. At the same time, human rights bodies often
encounter resistance to compliance with norms and decisions, and
nearly all human rights institutions function at less than peak poten-
tial due to a lack of adequate financial resources and personnel. The
risk of backsliding, including denunciation of human rights treaties,
is ever-present in an international system that is largely consensual.
The expanding power of non-State actors also presents difficulties for
an international system that was designed to respond to the excesses
and abuses of powerful governments, and not those of failed States
and weak State institutions unable to ensure the effective enjoyment
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of human rights for those within the State’s territory and jurisdiction.
These are all challenges to the survival and strengthening of interna-
tional human rights law.

An advanced introduction cannot cover every topic in depth. In order
to ensure an adequate discussion of the global and regional institutions,
norms and procedures that have emerged in the field of human rights
law, national institutions and constitutional law are not addressed. In
addition, it has been necessary to omit any detailed discussion of the
overlapping, but still separate fields of international humanitarian law
and international criminal law.

I would like to thank Herb Somers of the George Washington University
law library for his assistance in obtaining materials and sources for the
preparation of this volume, Jannat Majeed for her research assistance,
and the law school for the leave of absence that enabled me to meet
the contractual date set for completion of this volume. I also benefitted
greatly from the experience of serving from 2010 to 2014 on the Inter-
American Commission on Human Rights. The invaluable insights
gained from four years of participation in one of the institutions dis-
cussed in this volume contributed greatly to generating new reflections
on the critically important topic of international human rights law.
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1 Concepts and foundations

The concept of human rights involves consideration of what “rights”
a person possesses by virtue of being “human”, that is, rights that
human beings have simply because they are human beings, independ-
ent of the infinite variety of individual characteristics and human
social circumstances. What is the essence of “human” that inevitably
gives right to rights, if it does? It is also necessary to consider the
meaning of “rights” and the variety of legal relationships encompassed
within the term. Approaches to these issues vary widely, and some
scholars claim that efforts to define human rights are futile because
they involve self-evident moral judgments that are not further expli-
cable. Those who are instrumentalist in approach are more concerned
with the consequences of having human rights than with a theoretical
justification of rights. Many persons concerned with this topic, how-
ever, consider it useful to understand the foundations that support
human rights law.

A “right” may be defined in relation to a duty of another, an immunity
from having a legal status altered, a privilege to do something or a
power to create or alter a legal relationship.! One limited concept of
human rights is a claim against a government to refrain or abstain from
certain acts, such as torture and infringement of individual liberties.
This claim may stem from a metaphysical concept such as the nature
of humanity, or from a religious belief such as a divine spark inherent
in each person. Alternatively, a claim of right may be based on cer-
tain interests such as the common good deriving from social contract,
requiring a determination of the common good, along with the need
to balance it against other societal interests. International legal texts
such as the Preambles to the Universal Declaration of Human Rights

1 Wesley Newcomb Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning
(1913) 23 YALE L] 16; WESLEY NEwcOMB HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS AS
APPLIED IN JUDICIAL REASONING AND OTHER LEGAL Essays (Walter Wheeler Cook ed., Yale
UP 1919); HLA HART, THE CoNCEPT OF LAW (2nd edn, OUP, 1961).
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(UDHR)? and the International Covenants on Human Rights partly
reflect a utilitarian approach in mentioning that “recognition of the
inherent dignity and of the equal and inalienable rights of all members
of the human family is the foundation of freedom, justice and peace
in the world”, but the Covenants add that “these rights derive from
the inherent dignity of the human person”.? Part of the complexity in
identifying the foundations of human rights is the need “to confront
conflicts between utilitarian and anti-utilitarian philosophy, between
values of equality and liberty, between absolute and relativist concep-
tions of rights, all issues of moral justification”.*

Understanding the foundations of human rights can help clarify issues
of universality, the scope of protection available, the permissibility and
limits of derogations or exceptions, the balancing or priorities afforded
to various rights, and similar problems. The justifications for human
rights that affect the responses to these and similar issues are consid-
ered in this chapter.

1.1 Foundations

1.1.1 Religion

A central tenet of most religions is that every human being has a sacred
spark conferred by a transcendental creator. It is deemed to follow
from this belief that divine authority establishes the equal and inher-
ent value of each person. Such common and unique humanity means
that every human has a high moral standing that requires appropriate
consideration. While the sacred texts of major religions do not speak of
human rights per se, they address ethical obligations and responsibili-
ties towards others. The rationales underlying these duties — equality,
human dignity and the sacredness of life — provide a foundation for the
concept of human rights.® Indeed, some scholars believe that the moral

2 Universal Declaration of Human Rights, GA Res 217A, UN GAOR, 3d Sess, Pt I, at 71, UN Doc
A/810 (10 Dec 1948).

3 International Covenant on Civil and Political Rights, GA Res 2200A, (XXI), 19 Dec 1966, 999
UNTS 171, 1057 UNTS 407, 6 ILM 368 (1967); International Covenant on Economic, Social and
Cultural Rights, 19 Dec 1966, 993 UNTS 3.

4 Jerome ] Shestack, The Philosophical Foundations of Human Rights, in HUMAN RIGHTS:
CONCEPTS AND STANDARDS (Janusz Symonides ed., Ashgate 2000) 31, 33.

5 See generally LEONARD SWINDLER, RELIGIOUS LIBERTY AND HUMAN RiGHTS: IN NATIONS AND
IN ReLIGIONS (Ecumenical Press, Hippocree Books, 1986); ROBERT TRAER, FAITH IN HUMAN
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foundation for human rights comes exclusively from religious ethics,
that nothing outside of religious precepts can support the ethical plat-
form of human rights law.®

According to the eminent scholar Paul Gordon Lauren, “all of the
major religions of the world seek in one way or another to speak to the
issue of human responsibility to others”.” Among the ancient religions
of the East, Hindu texts address the necessity for moral behaviour, the
importance of duty (dharma) and good conduct towards the suffering
of others. Adherents are taught to practise charity and compassion for
the hungry, sick, homeless and unfortunate because all life is sacred,
to be loved and respected. “Noninjury (ahimsa) is not causing pain to
any living being at any time through the actions of one’s mind, speech
or body” (Veda).®? Buddhism, too, encompasses respect for all life and
duties of compassion and charity; it urges renunciation of differences
of caste and rank in favour of universal brotherhood and equality. The
Confucian Analects, Doctrine of the Mean, and Great Learning express
the belief that harmony and cooperation exist when duty and respon-
sibility are exercised towards others, which leads to considering all
human beings as having equal worth and recognizing that “within the
four seas, all men are brothers”.” The fundamental teaching here, as in
nearly all religions, is “Do not impose on others what you yourself do
not desire”.!? Another well-known epigram links individuals together
in the creation of a just global society: “If there be righteousness in
the heart, there will be beauty in the character. If there is beauty in
the character, there will be harmony in the home. If there is harmony
in the home, there will be order in the nation. If there be order in the
nation, there will be peace in the world”.!!

RIGHTS: SUPPORT IN RELIGIOUS TRADITIONS FOR A GLOBAL STRUGGLE (Georgetown UP 1991);
RELIGION AND HUMAN RIGHTS: AN INVITATION (John Witte, Jr and M Christian Green eds,
OUP 2011).

6 Michael ] Perry, The Morality of Human Rights: A Problem for Non-Believers?, 133 COMMONWEAL,
14 July 2006, at 16.

7 PauL GorpON LAUREN, THe EvoruTrioN oF HuMmAN RiGHTs: Visions SeEeN (3rd edn,
University of Pennsylvania Press 2011).

8 ARVIND SHARMA, HINDUISM AND HUMAN RIGHTS: A CONCEPTUAL APPROACH (OUP 2004).

9 Joseph CW Chan, Confucianism and Human Rights in RELIGION AND HUMAN RIGHTS: AN
INVITATION (n. 5), 92.

10 Analects, XV, 23. Similar expressions can be found in Judaism (Leviticus 9:13, 15, 18) and
Christianity (“Do unto others as you would have them do unto you” Galatians 3:28; 5:14). See
JubAism AND HUMAN RigHTS (Milton R Konvitz, ed, 2nd edn, Transaction 2001).

11 Great Learning, cited in HuSTON SMITH, THE RELIGIONS OF MAN (Harper & Row, 1958), 181.



