ASPEN @ ASEROOKE SERIES

e o e = S ST
N <

s ey e D e Tl endn e 2=

P A AT e e R Y
5 . e X S
N \ A

Eoirtsy

Edition

{=) Wolters Kluwer

LaW & 2SI TEss



AsPEN CASEBOOK SERIES

Real Estate Transactions

Problems, Cases, and Materials

Fourth Edition

ROBIN PAUL MALLOY

E. I. White Chair and Distinguished Professor of Law
Kauffman Professor of Entrepreneurship and Innovation
Director, Center on Property, Citizenship,

and Social Entrepreneurism
College of Law, Syracuse University

JAMES CHARLES SMITH

John Byrd Martin Professor of Law
University of Georgia

=) Wolters Kluwer

Law & Business




Copyright © 2013 Robin Paul Malloy and James Charles Smith.
Published by Wolters Kluwer Law & Business in New York.

Wolters Kluwer Law & Business serves customers worldwide with CCH, Aspen
Publishers, and Kluwer Law International products. (www.wolterskluwerlb.com)

No part of this publication may be reproduced or transmitted in any form or by any
means, electronic or mechanical, including photocopy, recording, or utilized by
any information storage or retrieval system, without written permission from the
publisher. For information about permissions or to request permissions online,
visit us at www.wolterskluwerlb.com, or a written request may be faxed to our
permissions department at 212-771-0803.

To contact Customer Service, e-mail customer.service@wolterskluwer.com, call
1-800-234-1660, fax 1-800-901-9075, or mail correspondence to:

Wolters Kluwer Law & Business
Attn: Order Department

PO Box 990

Frederick, MD 21705

Printed in the United States of America.
1234567890

ISBN 978-0-7355-0715-9

Library of Congress Cataloging-in-Publication Data

Malloy, Robin Paul, 1956
Real estate transactions : problems, cases, and materials / Robin Paul Malloy, E.I.
White Chair and Distinguished Professor of Law, Vice Dean of the College,
Director, Center on Property, Citizenship, and Social Entrepreneurism (PCSE),
College of Law, Syracuse University; James Charles Smith, John Byrd Martin
Professor of Law, University of Georgia.—Fourth edition.

pages cm.— (Aspen casebook series)

Includes index.

ISBN 978-0-7355-0715-9 (alk. paper)
1. Vendors and purchasers— United States. 2. Real estate business— Law and
legislation — United States. 3. Real property— United States. I. Smith, James
Charles, 1952- II. Title.
KF665.A4M35 2012 2012042387
346.7304'37 —dc23

susTaINABLE Certified Sourcing

FORESTRY X .
INTIATIVE T ahogar

SFl label applies to the text stock




&, Wolters Kluwer

Law & Business

Need Help Beyond
Law School?

Access
FREE Resources
for
Bar Review Prep
and
Career Guidance

e

wolterskluwerLB.com/beyondlawschool




REAL ESTATE TRANSACTIONS



EDITORIAL ADVISORS

Vicki Been
Elihu Root Professor of Law
New York University School of Law

Erwin Chemerinsky
Dean and Distinguished Professor of Law
University of California, Irvine, School of Law

Richard A. Epstein

Laurence A. Tisch Professor of Law
New York University School of Law
Peter and Kirsten Bedford Senior Fellow
The Hoover Institution

Senior Lecturer in Law

The University of Chicago

Ronald J. Gilson

Charles J. Meyers Professor of Law and Business
Stanford University

Marc and Eva Stern Professor of Law and Business
Columbia Law School

James E. Krier
Earl Warren DelLano Professor of Law
The University of Michigan Law School

Richard K. Neumann Jr.
Professor of Law
Maurice A. Deane School of Law at Hofstra University

Robert H. Sitkoff
John L. Gray Professor of Law
Harvard Law School

David Alan Sklansky
Yosef Osheawich Professor of Law
University of California at Berkeley School of Law

Kent D. Syverud .
Dean and Ethan A. H. Shepley University Professor
Washington University School of Law



About Wolters Kluwer Law & Business

Wolters Kluwer Law & Business is a leading global provider of intelligent information and
digital solutions for legal and business professionals in key specialty areas, and respected
educational resources for professors and law students. Wolters Kluwer Law & Business
connects legal and business professionals as well as those in the education market with
timely, specialized authoritative content and information-enabled solutions to support
success through productivity, accuracy and mobility.

Serving customers worldwide, Wolters Kluwer Law & Business products include those
under the Aspen Publishers, CCH, Kluwer Law International, Loislaw, Best Case, ftwil-
liam.com and MediRegs family of products.

CCH products have been a trusted resource since 1913, and are highly regarded resources
for legal, securities, antitrust and trade regulation, government contracting, banking,
pension, payroll, employment and labor, and healthcare reimbursement and compliance
professionals.

Aspen Publishers products provide essential information to attorneys, business profes-
sionals and law students. Written by preeminent authorities, the product line offers ana-
lytical and practical information in a range of specialty practice areas from securities law
and intellectual property to mergers and acquisitions and pension/benefits. Aspen’s trusted
legal education resources provide professors and students with high-quality, up-to-date and
effective resources for successful instruction and study in all areas of the law.

Kluwer Law International products provide the global business community with reliable
international legal information in English. Legal practitioners, corporate counsel and busi-
ness executives around the world rely on Kluwer Law journals, looseleafs, books, and
electronic products for comprehensive information in many areas of international legal
practice.

Loislaw is a comprehensive online legal research product providing legal content to law
firm practitioners of various specializations. Loislaw provides attorneys with the ability to
quickly and efficiently find the necessary legal information they need, when and where
they need it, by facilitating access to primary law as well as state-specific law, records,
forms and treatises.

Best Case Solutions is the leading bankruptcy software product to the bankruptcy industry.
It provides software and workflow tools to flawlessly streamline petition preparation and
the electronic filing process, while timely incorporating ever-changing court requirements.

ftwilliam.com offers employee benefits professionals the highest quality plan documents
(retirement, welfare and non-qualified) and government forms (5500/PBGC, 1099 and
IRS) software at highly competitive prices.

MediRegs products provide integrated health care compliance content and software solu-
tions for professionals in healthcare, higher education and life sciences, including profes-
sionals in accounting, law and consulting.

Wolters Kluwer Law & Business, a division of Wolters Kluwer, is headquartered in New
York. Wolters Kluwer is a market-leading global information services company focused on
professionals.



In loving memory of Celia (Erzilia Sacco) Malloy, born September 3, 1921 to
Angelina Cardarelli and Rocco Sacco, both of Italy (Lazio and Basilicata regions,
respectively); died, April 5, 2012.

R.P.M.

For Donna, Nicole, and Kristin in gratitude for your gifts of love and

understanding.
J.CS.



Preface

In this book we focus on three goals.

First, we place transactions in their market context, carefully explaining
how various sales and finance markets work. Once students understand
how markets operate—how banks, developers, and investors make
money— they can then understand what drives transactions: the motiva-
tions of the parties, the risks involved, and the ways that parties use the law
to advance their interests.

Second, we integrate issues of professional responsibility into our
materials, illustrating the stresses of legal practice and the areas in which
real estate attorneys most often encounter trouble. Because we want
students to see that professional responsibility is not merely an abstraction,
we weave discussions of ethical problems into the study of actual cases.

Third, we include problem sets throughout the book to enhance the
learning of legal analysis and lawyering skills. Our goal is to balance theory
and practice by emphasizing what successful transaction lawyers do on a
daily basis.

Our overarching goal is to make the materials comprehensible yet
challenging. We assume the student knows nothing beyond the rudiments
of property and contract law. Each chapter includes text that highlights the
pertinent general rules and transactional considerations. In addition to the
text, we present cases and problems that illustrate how the key rules play
out in practice. Our selection of cases is designed to highlight the
transactional nature of underlying legal problems and the economic
dimensions of the parties’ exchange. The problems reinforce and test the
scope of principles addressed in the text and in the cases. We’ve also found
that the problems provide a rich starting point for the discussion of
lawyering strategies and transactional tactics.

Our materials also emphasize the way that modern real estate
transactions cross a wide range of subject matters within the standard law
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school curriculum. The student will encounter problems that might have
arisen in many other courses, among them contracts, commercial law, torts,
corporations or business organizations, constitutional law, land use, and
environmental law. As is true throughout the book, our goal is to help
students understand how real estate transactions fit into a “‘big picture” so
that they can begin to appreciate the rich multidimensional context in
which they will practice.

This fourth edition of the book retains the streamlined coverage made
popular in our third edition, making it possible to use the entire book in
one three-credit hour course. In this edition, we’ve included new cases and
the latest information on law, markets, and ethics in every chapter. The
result is a better and leaner casebook that professors and students will find
comprehensive, understandable, and easy to use.

We could not have prepared this book without the help and support of
many people. First and foremost, we thank our family members and
friends. In addition, we wish to acknowledge those people who have made
special contributions to the success of our project. In particular, we
appreciate the continuing support of the management and staff at Wolters-
Kluwer (Aspen), with special thanks to Darren Kelly, and grateful
appreciation to Carol McGeehan, who had the wisdom to originally
commission the first edition of our book. We likewise thank Joel Whitney
for assistance with diagrams and Melissa Schreiber-Stahl, John L. Stevens,
Jason Hirata, Matthew Oja, and Terance Walsh for research assistance. And
finally, we thank the many people who have used our book over the years
and who have taken the time to contact us to offer suggestions and
comments. Their input helped us to continuously improve the book with
each new edition.

We welcome your input.

Robin Paul Malloy
rpmalloy@law.syr.edu

James Charles Smith
Jjim@uga.edu
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Robin

The successful practice of law, like marathon running, requires a commitment to
preparation, hard work, and the relentless pursuit of excellence.
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