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PREFACE

In most companies, the workforce is one of its most important
assets. So where its control or business is transferred to a third
party, it is bound to have widespread repercussions for
employees. Prior to 1982, the law provided them with little by
way of employment protection. Most certainly there was no
obligation upon the transferee of the business to offer them
employment or to maintain their existing terms and conditions.
However, the EEC “Business Transfer” Directive required the
United Kingdom Government to implement its provisions; and
this was put into effect by the Transfer of Undertakings
(Protection of Employment) Regulations 1981.

The effect of these Regulations has been to introduce into the
commercial equation, that makes up a business disposal or
acquisition, an employment cost or liability in respect of the
vendor’s employees. The principle behind the Regulations is to
place the purchaser into the vendor’s shoes in respect of
employment matters—i.e. the vendor’s employees automatically
transfer into the purchaser’s employment together with their
terms and conditions of employment. The result is a need for
the purchaser to recognise the costs and liabilities that it will
inherit from the vendor and make provision for the imminent
and contingent liabilities that the Regulations create. There are
also pitfalls for the vendor—especially where the purchaser
requires the vendor to effect changes prior to the completion of
the transaction (e.g. to make redundancies).

This book is, therefore, a practical guide to the employment
law matters which need to be borne in mind in the context of
business and share transfers. The first half explains the legal
ramifications; and the second half is a practical approach
(including sample documentation) indicating how to deal with
those employment law problems. This book will therefore be of
assistance to vendors and purchasers of companies and
businesses, and their legal and financial advisors. It will also be
very helpful to senior personnel advisers by pointing them in the
direction of potential pitfalls.

It is important to note that this book deals with the
employment law issues not only arising out of business transfers
but also in respect of share transfers. The former concerns the
transfer of business assets in the nature of a “going concern” and
the latter with a change of ownership in the controlling shares of
a company. Although the employment law ramifications in
respect of the former are more pronounced, it should not be
forgotten that some of them appear in respect of share transfers.
However, this book does not deal with pensions schemes in the
context of business or share transfer, except as these form part
of employment law rights.

Throughout this book, the terms “vendor” and “purchaser”
have been used to represent the transferor and the transferee of a
business. This has been done to make the text more readable
and because, in most cases, business transfers will be conducted
between vendors and purchasers. However, it is important to
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note that the principles applied to vendors and purchasers, apply
equally to other transferors and transferees. For example, it 1s
now clear that the employment law implications of the Transfer
Regulations (sic) also apply on the grant and surrender of certain
business tenancies or licences, concessions, franchises and the
provision of services. In this context, the licensor or landlord
may on the surrender of a business franchise or licence be
treated as the transferee of the business operated under that
licence or franchise.

The Transfer Regulations are not drafted in the simplest of
legal language and are designed to be superimposed on existing
employment protection and the common law. Whilst the author
has tried to deal with some of the more technical and academic
issues thrown up by the wording of the Regulations, this book is
primarily a practical one. It highlights the problem areas and
makes suggestions on how these might be tackled; and in this
respect he has drawn on the practical experiences of his own and
his colleagues in Baker & McKenzie’s employment department.
The law is correct as at March 1989.

Fraser Younson

Baker & McKenzie
Aldwych House
Aldwych

London WC 2
March 1989
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