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THE INTERCEPTION OF VESSELS ON THE HIGH SEAS

The principal aim of this book is to address the international legal ques-
tions arising from the ‘right of visit on the high seas’ in the twenty-first
century. This right is considered the most significant exception to the
fundamental principle of the freedom of the high seas (the freedom, in
peacetime, to remain free of interference by ships of another flag). It is
this freedom that has been challenged by a recent significant increase in
interceptions to counter the threats of international terrorism and WMD
proliferation, or to suppress transnational organised crime at sea, particu-
larly the trafficking of narcotics and smuggling of migrants. The author
questions whether the principle of non-interference has been so signific-
antly curtailed as to have lost its relevance in the contemporary legal
order of the oceans. The book begins with an historical and theoretical
examination of the framework underlying interception. This survey
informs the remainder of the work, which then looks at the legal frame-
work of the right of visit, contemporary challenges to the traditional
right, interference on the high seas for the maintenance of international
peace and security, interferences to maintain the bon usage of the oceans
(navigation and fishing), piracy jure gentium and current counter-piracy
operations off the coast of Somalia, the problems posed by illegal, unregu-
lated and unreported fishing, interdiction operations to counter drug and
people trafficking, and recent interception operations in the Mediterranean
Sea organised by FRONTEX.

Volume 43 in the series Studies in International Law
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Foreword

Debates regarding the permissible scope of restrictions on the freedom of
the high seas may be traced back to Grotius and Selden. While the Grotian
view of the importance of the freedom of the high seas for navigation and
communication persists, today there are many challenges of potentially
equal common concern, such as the prevention and suppression of acts
of terrorism, piracy and the smuggling of drugs. The increasing use of
maritime interception on the high seas, whether exercised unilaterally
or pursuant to multilateral treaty or UN Security Council authorisation,
has led to the need to re-examine the conditions for the lawful exercise
of maritime interception and the human rights safeguards and other
conditions which should apply. In this thorough and penetrating modern
study, Dr Papastavridis conducts such a re-examination in historical
and contemporary context, and critiques the extension of the ‘threat to
maritime security’ framing to new issues including illicit migration and
illegal unreported and unregulated fishing. The depth and breadth of
his analysis provides a valuable guide to the current law and practice of
maritime interception on the high seas.

Catherine Redgwell
Oxford, 14 February 2013



Preface to the Paperback Edition

This Preface, written on the occasion of the publication of The Interception
of Vessels on the High Seas in paperback, is aimed at pointing to certain
developments that have happened subsequent to the first publication of the
book in 2013. These developments attest to the continuing relevance of the
practice of interception of vessels in current maritime affairs. Firstly, while
piracy has been decreasing in the Gulf of Aden, there has been an increase
in incidents of piracy and armed robbery off the coasts of West Africa and of
Indonesia. Secondly, illicit trafficking of drugs is still carried out mostly by
sea, and states are called to take more robust measures to address it.

However, the most significant development has been the rapid increase
of maritime migration due to the political instability in Syria, Iraq, Libya
and other parts of the world, which has led to the unprecedented loss of
lives in the Mediterranean Sea since October 2013. In this context, Italy has
launched Operation Mare Nostrum in the southern Mediterranean to save
lives at sea and fight the contemporary ‘slave-trade’, as they call it. This
bolsters the argument made in this book that the ‘slave-trade’ provision in
article 110 of the UN Convention on the Law of the Sea should be read so as
to include instances of contemporary slavery, such as human trafficking.
Noteworthy also is that Australia launched Operation Sovereign Borders in
September 2013, which includes push-back operations of “unauthorised
maritime arrivals’, and in addition, in May 2014, the European Union
a new regulation establishing rules for the surveillance of external sea
borders in the context of operations coordinated by Frontex.

As to the judicial developments since 2013, it merits referring to the
judgment of the International Tribunal of the Law of the Sea (ITLOS) of
14 April 2014 in the Virginia G case (Panama/Guinea Bissau). In that case
Panama contended that Guinea-Bissau officials had not exercised their
right of visit according to the Convention and furthermore that they had
used excessive force in the course of the operation. The Tribunal rejected
the above allegations and reaffirmed the standards set out in the M/V
‘SAIGA’ (No 2) case as the appropriate yardstick for any law enforcement
operation at sea. In addition, reference should be made to the judgment
of 27 June 2013 of the European Court of Human Rights in the Vassis and
others v France case, in which the Court found a violation of Article 5 (3) of
the Convention. The case concerned drug-trafficking suspects who were
placed in police custody for 48 hours prior to their first appearance before
a judicial authority, having already been detained on the high seas for 18
days without any supervision by a judge.



viii  Preface to the Paperback Edition

Last but certainly not least, I would like to thank Hart Publishing,
Oxford for their renewed trust in this book as well as in me personally,
particularly, Richard Hart, Rachel Turner, Jo Ledger, Tom Adams, Mel
Hamill, Charlotte Austin and Russell Wainwright for all their careful work
and their help and support.



Preface

This book is based on a PhD thesis awarded by University of London
(University College London) in October 2009. It reflects the law as it stood,
to the best of the author’s knowledge, on 25 November 2012. An earlier
draft of chapter two was published as ‘The Right of Visit on the High Seas
in a Theoretical Perspective: Mare Liberum v Mare Clausum Revisited’
(2011) 24 Leiden Journal of International Law 45-69, and of chapter eight as
‘Interception of Human Beings on the High Seas: A Contemporary
Analysis under International Law’ (2009) 36 Syracuse Journal of International
Law and Commerce 145-228. An earlier version of the author’s arguments
relating to piracy off the coast of Somalia in chapter six has appeared in
‘Piracy off Somalia: The Emperors and the Thieves of the Oceans in the
21st Century’, in A Abass (ed), Protecting Human Security in Africa (Oxford,
Oxford University Press, 2010) 122-54.
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