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Introduction

A. A violent order is disorder, and
B. A Grear disorder is an order. These two things are one.

—Wallace Stevens

WHEN POLITICS GO AWRY, PEOPLE instinctively turn to law for resolu-
tion. In fact, Alexis de Tocqueville noted the personal tendency to em-
brace either law or politics: “Men who have made a special study of the
laws and have derived therefrom habits of order, something of a taste for
formalities, and an instinctive love for a regular concatenation of ideas
are naturally strongly opposed to the revolutionary spirit and to the ill-
considered passions of democracy.” The greatest appeal of law is thar it
stands above the fray, and can resolve intractable differences that could
otherwise lead to violence.

The same observation holds true in international politics today.
Laws are created and invoked in order to curb tyrants and terrorists—
admittedly to uneven effect. International human rights law was created
to provide recourse when domestic politics go horribly wrong and popu-
lations are not protected by their own regimes. The United Nations pro-
vision against genocide implies what has been coined a “Responsibility
to Protect,” whereby in cases of genocide, external forces have the re-
sponsibility to intervene and prevent further loss of life. The United
Nations claims, “Sovereignty no longer exclusively protects States from
foreign interference; it is a charge of responsibility where States are ac-
countable for the welfare of their people.” In other words, internarional
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law overrides domestic sovereignty. The United Nations Security
Council invoked the Responsibility to Protect doctrine to justify inter-
vention in Libya in 2011.

On July 23, 2009, General Assembly president Miguel d'Escoto
Brockmann staged a debate in the United Nations concerning the adop-
tion of Responsibility to Protect as formal policy. Brockmann invited
Ngugi wa Thiong'o, Noam Chomsky, and Jean Bricmont to participate
in the debate, which mainstream media barely noted. These figures
pointed out the realities of international power dynamics. On paper, the
principle looks universal. However, in practice, more powerful coun-
tries would invade countries with less power in order to enforce “the
rule of law.” Even idealistic proponents admitted that places like China
and the United States would never be subjected to external enforce-
ment. Brockmann closed the debate by encapsulating his resistance to
what seemed to be a relatively magnanimous desire to protect vulner-
able populations: “Recent and painful memories related to the legacy of
colonialism give developing countries strong reasons to fear that laud-
able motives can end up being misused once more to justify arbitrary
and selecrive interventions against the weakest states.” This story caught
my attention; it is not every day that someone calls into question the
principle of human rights or the rule of law, particularly in the United
Nations. Here was an example of politics roaring back and questioning
the presumptive impartiality and ordering function of the law.

After all, it seems that what the world needs is a very large dose of the
rule of law. Every day I read stories about police graft, judicial cover-
ups, missing lawyers, and state violence against vulnerable populations.
These stories are common in countries as diverse as Nigeria, Russia,
Mexico, and the United States. There is one overriding principle that is
frequently offered up as the answer to such corruption near and far: the
rule of law. But the rule of law is a difficult concept to pin down, and is
far less self-evident than the policymakers, analysts, and commentators
who turn to it as a source of salvation acknowledge.

[ began researching the US Agency for International Development’s
(USAID) rule-of-law initiatives and became increasingly uncomfortable
with what I discovered. Frequently, USAID awarded large contracts to
different law firms to help build “legal capacity” in countries around the
world. This could mean anything from visiting law schools to providing
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lectures on property rights, to helping map out proper procedures be-
tween different courts. The project of providing law for others seemed
problematic at best, particularly given Brockmann’s comments about a
continuation of colonial relationships through the law. How to under-
stand the intermingling of colonial violence, legal order, and political
disorder when one term—the rule of law—portends to stand outside
and above the other two?

I turned to the history of colonial powers and their dissemination of
law in their colonies. What I found was that the common contemporary
narrative that postcolonial countries have not been “exposed” to the
rule of law was not accurate. In fact, colonial regimes delivered a rule
of law to all of their colonies. The rule of law was and is an inextricable
element within the inegalitarian global institutions and power dynam-
ics that we had in the nineteenth century and today. Yet it was—and
is—offered as the corrective to these same dysfunctions.

This book explores the rule of law and its evolution within nineteenth-
century British colonial relationships and institutions. This may sound
like an arcane topic, but I pursue it here with contemporary political
goals. In some sense, this investigation follows Walter Benjamin’s ob-
servation that history is filled “with the presence of the now.™ This book
is not a comprehensive historical record of British colonial laws or the
Empire’s bureaucratic mechanisms; instead I recount particular histori-
cal episodes and developments that help explain how we got to where
we are today.

Early to mid-nineteenth-century British colonial developments
forced a turning point in the administration of the rule of law in British
territories, protectorates, and colonies. Skeptics would assume that the
rule of law within British colonies was nothing but a flimsy scrim, and
I started this project counting myself among them. However, there is a
far more complex story to be told from looking at this historical period
in some detail.

This era of colonial administrative history reflects internarional as
well as domestic developments. The start of the Victorian era was char-
acterized by fear and anxiety in response to the changes in the British
economy and rapid urbanization.” International developments only
added to the fear of potential revolution; France’s continuing revolu-
tionary proclivities might ignite an increasingly restless British working
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class, and the North American settlements were indeed a disappoint-
ment to colonial officials in this regard. Would extending the franchise
restore order or only encourage more demands? The ruling classes were
driven to assert order and their place in it, and the rule of law was an
ideal vehicle for this project. Insisting upon the rule of law was, as
Tocqueville observed, a way of discouraging disorderly politics and si-
multaneously promising that the rights of men would be secure under
the British Crown. The impulse to substitute orderly administration
for messy politics is common in the contemporary world, and it is no
accident that the rule of law continues to be a central aspect of this
technocratic vision.

The period I examine was preceded by the dramatic seven-year
(1788-1795) impeachment trial of Warren Hastings for abuses of
the prerogatives awarded to him in his position in the East India
Company. This trial spawned a debate about whether it was appropri-
ate for the Crown of England to delegate the exercise of sovereignty
to the British East India Company: Was colonialism an occupation of
the state or private corporations? Did acting as a colonial power make
the entity a sovereign power? There were many aspects of colonialism
that exposed the inadequacies of the basic framework of nation-srates
and forced new innovations, as Antony Anghie has explored in his
work, Imperialism, Sovereignty, and the Making of International Law
(2005). At the start of the nineteenth century, Britain afhirmed that co-
lonial ventures should be closely regulated and controlled by the state,
even if the state’s ability to do so was improbable because of distance
or lack of resources.

There was a sense that the uprightness of the colonial order needed
to be asserted in order to effectively maintain British honor and its in-
terests. Better technologies meant travel times between London and co-
lonial outposts were decreasing, and reports of colonial atrocities could
make their way to the newspapers. However, what has been coined “the
Second British Empire” was also under increased economic strain.®
There was a need to improve profitability generally, and the state wanted
a larger share of the returns to help defray the increasing costs of global
ambitions. Hence, the colonial administration was centralized and rou-
tinized to improve oversight, and economic imperatives started to gain
even greater prominence in colonial decision-making,
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There was an emphatic embrace of order and morality in British
colonial administration, vividly represented in this book by Sir James
Stephen. James Stephen was colonial undersecretary and legal counsel
who worked in the Colonial Office in various capacities from 1813 until
1847. He was charged with protecting the rule of law in the Empire,
and he took this task very seriously, exercising his powers of discretion
and earning himself the nickname, “Mr. Mothercountry.” He was in-
strumental in developing a new bureaucracy of colonial administration
during his time in the Colonial Office, but even more important, he
was driven by a personal mission to use law to create opportunities for
the dispossessed persons under British rule.

The rule of law was envisioned by James Stephen as a bulwark against
vice and an instrument for promoting freedom during his career. At
the end of his period of service, the rule of law as he envisioned it had
fallen prey to the very changes he resisted. It became a handmaiden for
economic expansion, an instrument of social control and propaganda
that accompanied the violence of British rule. This book tells the story
of this evolution. I have taken his nickname as the title of the book,
and the subtitle indicates that paradoxically, it was one man who tried
to achieve the rule of law, contra Aristotle’s typology. But the full story
shows how his vision failed and the realities of colonial domination
resisted the incursion of grand idealism.

Unrest in the colonies was linked with unrest at home. In 1866 there
was a high-profile case against Governor Edward John Eyre for the
slaughter of Jamaican protesters, and the graphic account of the mur-
ders ended up causing riots and political disruption in several locations
around Great Britain. Of course, citizens of Great Britain then, just
like citizens today, were only so interested in the actions of their coun-
trymen in faraway places. It was not only public pressure that pushed
adherence to something called “the rule of law” in the distant reaches
of the British Empire. Adherence to the rule of law was the party line in
Great Britain in the nineteenth century.

High-profile trials about the behavior and responsibility of colonial
officials provided the stage for a public reconciliation of often-violent
colonial practices with Great Britain’s emphatic embrace of the rule
of law. Less spectacular incidents of British settlers engaging in crimi-
nal activity throughout the world also caused a crisis of sorts as the
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proclamation of the white man’s burden to civilize the rest of the world
was pointedly belied by British behavior.

The British responded in two ways. First, they tried to centralize
colonial administration and “clean up the Empire.” In debates that
might strike the contemporary reader as familiar, the British explored
the possibility that more oversight would create more accountability,
and the need to recruit more virtuous men into service abroad. Next,
given the impossibility of controlling what happened in faraway places,
the British changed the way they understood the rule of law. The first
response was deliberate and noisily advertised. James Stephen was part
of this vaguely realized plan to create more oversight in London. The
second response was quiet and evolved in practice; the shifts are not
registered in ideological claims about the rule of law, but through ex-
amination of historical episodes.

The fact that the British Empire was struggling to reassert and reform
itself during this period is relatively well known, as is James Stephen.
Scholarly voices speaking from within the paradigm (note the “we” in
this passage) observed,

Criticism of our colonial system came from all sides—religious,
humanitarian, political and economic—and after 1830 was rein-
forced by the Colonial Reformers with their ideas of systematic
colonization and the ideal of reviving the ancient glory of Brirtish
expansion. While Colonial Secretaries, following one another in
rapid succession, sought to solve colonial problems in relation to
Parliamentary exigencies, one steadfast and penetraring mind was
interpreting imperial policy in ethical terms. The intellect and
purpose of James Stephen raised colonial government to a higher
political plane and contributed greatly to the attempts to solve its
new problems.”

These “new problems” resulted from the successes of the British Empire
as much as from the soul searching following the loss of the North
American settlements. As the aspirations of Empire became more devel-
oped and widespread, the need for a unified strategy became evident.
In London, the Colonial Office was generally, and James Stephen was
specifically, charged with being the central clearinghouse for all the
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colonies with the exception of India, which had its own apparatus, the
India Office.

One of my colleagues commented that I was probably expecting to
find “an Eichmann” in the Colonial Office. For precisely this reason,
I was shocked instead to discover someone with an intense conscience
and spiritual belief who was a critic of British colonialism. Stephen was
trained as a lawyer and determined that implementing the rule of law in
the colonies meant faithful adherence to the tradition of common law.
Stephen understood that all too frequently, the colonists abused their
powers. He devoted himself to curbing this abuse, whenever possible,
through the law. In practice what this meant was sorting through dif-
ferent sources of sovereignty, local practices and arrangements, and dis-
tinct legal provisions that had been established particular to each colony
in order to excavate the principle that would apply. During Stephen’s
tenure as colonial undersecretary, a clear system of legal accountability
emerges in the books of the Colonial Office. He sorted and recorded
the particularities of each colony’s political and legal administration in
order to create records for present and future administrators. He created
paper trails of legal precedent and started to hold colonial ofhcials, who
changed very frequently, accountable to the practices established earlier.
The maze of specific practices associated with each colony would bafle
anyone, and Stephen became irreplaceable given his specific knowledge
of the particularities of each colony.

[t was a completely unsustainable system. The complexities of
common law within one country are enough to defeat the most reso-
lute legal scholar. Trying to follow common-law practice in a mixture
of legal systems, shifting boundaries, distinct languages, vastly dif-
ferent populations, and unclear sovereignty is an impossible under-
taking. Colonial realities precipitated crisis and change in pursuing
the rule of law at an international level. British colonial administra-
tion provides an excellent site to trace this evolution because of the
centrality of law in its national culture before and during this time
frame, as well as its increasing political and military dominance. The
increased circulation of British economic interests, citizens, and rap-
idly accelerating international competition over resources and ter-
ritories combined to create pressure on the traditional understanding
of the rule of law.
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After exploring this particular moment of colonial legal administra-
tion, the book dwells upon two particular innovations thar resulted.
These developments paved the way for the current understanding of the
rule of law as a universal value, combined with the realities of a deeply
unequal international system. Somehow, the rule of law came to be em-
braced by virtually all powers, great and small, and vyer it is consistently
trampled. This is not just a matter of inconsistency. Instead, the rule of
law came to be subtly redefined so it would facilitate resource extrac-
tion and sanctify the ability of some countries to assert sovereignty over
others. The rule of law would also be defined to focus upon procedure
above all else, thereby dulling its potential for critique and control of
powers that be.

The problem of how to control agents of state power in a globalized
world is not solved. For the past 140 years, one solution has been to focus
upon procedures and stated principles as an indication of allegiance to
“the rule of law.” Yet, I would argue, this formalism is less and less con-
vincing. People want to live in just polities; they want officials whose
powers are bounded; and they want those who abuse their powers to be
held accountable. This is ideally what the rule of law means. But what
does the rule of law mean in a country that was introduced to its legal
system through colonialism? Does it become a tainted instrument that
can no longer have power?

The rule of law is supposed to be an eternal and universal principle,
yet it has a very particular international history. This history matters for
understanding the contemporary potential of the rule of law to create
justice, curb the abuse of power, and serve as the foundation for a more
peaceful world. I did not set out to write a biography, but James Stephen
was a riveting figure for me. As I poured through his notes contained in
the archives of the Colonial Office, it became clear that he was a sharp
critic of colonialism and no idealist when it came to the law. Why did
he go to work every day? It was not uncritical patriotism or blind faich
in legal procedure. I came to see my struggle reflected in his; if the rule
of law has failed so often to curb power and assert right why do 1 still
venerate it as an ideal worth fighting over? The rule of law is grinding,
slow, and impossible work; this book provides a cautionary tale for those
who toss it off as a principle that can easily solve issues of power and
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inequality. Instead, we should look behind its invocation to see what
powers and privileges it actually protects.

Above all, I hope to reveal that invoking the rule of law is not a neu-
tral claim. Thomas Carothers observed, “Despite the close ties of the
rule of law to democracy and capitalism, it stands apart as a nonideolog-
ical, even technical solution. In many countries, people still argue over
the appropriateness of various models of democracy or capitalism. But
hardly anyone these days will admit to being against the idea of law.”®

Many of the regions that are subject to foreign intervention in this
regard have been exposed to colonial versions of the rule of law. What
initially appears as complete disorder is the result of a historical eco-
nomic, political, and legal order. There is a postcolonial perspective on
the international circulation of the rule of law; seeing this perspective
requires knowing the colonial history.



