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Foreword

The financial crisis, which started to unfold in 2007, has had a major impact on the
political, economic and social shape of Europe. It is often not emphasised enough that
it has also re-shaped the evolution of European law. That is the contribution of this
pioneering book by Gianni Lo Schiavo to European legal scholarship. It depicts a
Copernican revolution in European law: the shift from market integration to financial
stability as the justification for the law of the single financial market.

Until the financial crisis and within the framework of the Treaty, the sole purpose
of the law of the single financial market was achieving market integration. It aimed
essentially at removing national obstacles to the freedom to provide financial services.
This created a contradiction between market integration and financial stability, for two
main reasons. First, since regulatory competences remained national, financial stabil-
ity could only be achieved by constraining the activities of financial institutions and
markets within national borders. For example, at the limit, imposing capital controls
could be a financial stability measure. In turn, this would contradict market integration
and is prohibited by the Treaty. Second, only national fiscal sovereignty could provide
the backstop for addressing financial crises. The fiscal capacity of the state was the last
resort for containing financial instability, including through the bailout of banking
institutions as it happened during the crisis. Since there was no European fiscal
capacity, financial stability could not be ensured across national borders despite
market integration.

Over time, the outcome was that the single financial market steadily expanded
but without a European framework for financial stability. All the financial stability
functions remained national: the monitoring of the financial system; the supervision of
financial institutions and markets; the provision of lender of last resort (LOLR)
facilities; the insurance of deposits; the winding down of financial institutions. Even
the creation of the single currency did not change this outcome, with the ECB given the
limited task to contribute to the smooth conduct of national policies on prudential
supervision and financial stability. It was widely assumed that national competences,
together with spontaneous cooperation between national authorities, would suffice to
contain systemic risk. This would enable further market integration without transfer-
ring financial stability competences to the European level or impinging on national
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fiscal sovereignty. In other words, Member States would be able to share the benefits
of market integration without sharing any of its potential risks and related costs.

This proved an illusion. When the crisis erupted, the contradiction between
market integration and financial stability came to the fore. There were no European
institutions, rules or instruments to prevent or manage the crisis in the single financial
market. Member States rescued their domestic institutions with public funds and
ring-fenced their markets. The liabilities of these institutions became the liabilities of
the Member States that came to their rescue, later contributing to the sovereign debt
crisis. The previous dominance of market integration over financial stability in the
single financial market was inverted: national financial stability prevailed and led to a
retrenchment in European market integration.

This is where the book of Gianni Lo Schiavo starts. It analyses whether financial
stability has become a new justification for European law. As well argued throughout
the book, the legal and institutional developments in European law since 2008 have
been remarkable. They include the introduction of the European Systemic Risk Board
as a macro-prudential body; the creation of new supervisory agencies; the transfer of
banking supervision and resolution to the Single Supervisory Mechanism (SSM) and
the Single Resolution Mechanism, respectively, as the two pillars of the Banking Union;
the reform of economic governance, including the Treaty on Stability, Coordination
and Governance (TSCG); the establishment of the European Financial Stability Facility
(EFSF) and European Stability Mechanism as backstops for the stability of individual
Member States; and a new approach to European financial regulation based on a single
rulebook and ‘total harmonisation’.

These developments are quite diverse, but there is a common denominator
between them, which corresponds to the title of the book: the pursuance of ‘stability’.
This required at every step a balancing act in law between achieving stability and
market integration, while respecting national fiscal sovereignty. As highlighted in the
book, there was a plethora of legal solutions. Some were found within the boundaries
of the Treaty, which remained unchanged. For example, the harmonisation clause of
Article 114 of the Treaty, which provided the legal basis for all market integration
measures before the crisis, had also to provide the basis for a large part of the financial
stability initiatives since the crisis, including more recently the Single Resolution
Mechanism. Other solutions were found outside the Treaty, notably on the basis of
intergovernmental agreements. There were several judicial challenges along the way at
the Court and national constitutional courts, which reaffirmed, by turns, the primacy of
the Treaty and of national sovereignty.

Ultimately, the evolution of European law itself was re-shaped by these develop-
ments, as concluded by Gianni Lo Schiavo. While stability was initially justified for
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safeguarding market integration, it became a constitutional requirement for wider
European integration, towards a ‘Stability Union” where not only the benefits but also
the risks of integration are shared.

Frankfurt, 1 September 2016
Pedro Gustavo Teixeira
Director-General Secretariat
European Central Bank
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