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The Legal Environment
of International
Business =

Warm-up Questions

(1) How do you understand the importance of international business?

(2) What are the differences between international business and domestic business?

(3) What are the risks of doing business internationally?

(4) As you see it, where can you find the rules and norms governing international business?
(5) Can you name some international organizations which play a role in regulating international

business?

1.1 International Business and Globalization

Simply, international business is the economic system of exchanging goods, services and
intellectual property, conducted between individuals and businesses in multiple countries. In
other words, international business may be any domestic business operation that includes an
international element. Through international business, goods, services and intellectual property
funds in one country may find a ready market or more profitable market elsewhere. Today
international business comprises a large and growing portion of the world’s total business.
However, international business also creates increased transaction costs and risks. Factors such as
differences in language, culture, economics, politics and laws bring about various barriers.

As a matter of fact, international business is as old as the oldest civilization. Throughout the
history of mankind, countries traded to obtain needed items from textiles to spices that were not
readily available in their own countries. Asia, Middle East, Africa and Europe have been the
major marketplaces of trade for hundreds of years. There were famous “silk road”, which linked
the market of ancient China with Middle East and Europe, and the first international sea trade
route established by the Europeans in the sixteenth century. With the advent of great naval power,
Portugal and Spain opened the Americas, India, and the Pacific to trade. For more than three

hundred years, trade in cotton, corn, horses, weapons and even slaves thrived among Europe,
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America and Africa.

Much has changed in the field of international business since the end of World War Il . The
world today is more economically interdependent than at any time of the history. It is said the
twentieth century was the century of emerging globalization. “Globalization” has been one of the
most frequently cited terms in economic and legal literatures. In effect, globalization is rather a
western economic concept with significant legal connotations. It is foremost an economic process.
It is also a political event, as evidenced by the spread of rule of law among nations.” Although
globalization of markets is a process, it appears to be unstoppable. Undoubtedly, with the
increasing globalization of economy, we will experience more cross-border activities. Many
economists and business experts believe that no trade can be purely domestic in such a
globalization process. The reality of the increasing economic interdependence among countries
makes all trade international. No longer can an economic or policy change in one country occur
without causing reverberations throughout the world’s markets. For example, the deterioration in
trade relations between the United States and China can affect the manufacturing plants in
Canada or Mexico. The Mad Cow Disease affected far more than the English cattle but the trade
in beef worldwide.

Globalization can be attributed to many factors. Natural resources and raw materials are
unevenly located around the world. Technology advances in communications has brought
people closer than ever and make the world, to some extent, a village on the earth. Most of
nations have moved away from pure protectionism of trade and increasingly toward free
trade. Recent decades has seen a steady and robust movement towards regional integration,
for example, EU and the development of free trade areas such as APEC and NAFTA.
Technologies of patents, copyrights, trademarks and know-how are transferred by licensing
agreements around the world, as freely as goods and services are sold. Greater political
stability in newly emerged economically powerful countries has led to increasing trade
volume around the world.

Such greater economic interdependence has required countries to reach agreement on
important legal issues. The global economy has been affected by the development of widely
accepted international conventions and practices, which provide a reliable and consistent legal
environment for international business. Meanwhile, national laws are required to be harmonized
and adjusted to new development in international business.

1.2 History of International Business Law

At the beginning, the rules and norms governing international business are basically

the creation of merchants. In the twelfth century, medieval Europe experienced a renaissance of

@ See Jost Delbruck. “Globalization of Law, Politics and Markets-Implications for Domestic Law: A European Perspective”. I Ind. J.
Global Legal Study. Fall 1993.
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trade and commerce. Merchants traveling by caravan or camel met at trade fairs to exchange
goods such as wine, fruit, and porcelain. To meet the demand of trading over long distance,
primary banking systems and new legal instruments (forerunners of today’s bank checks) were
created to facilitate the payment. Over time, the merchants developed a set of customs for
exchanging goods and it is an unwritten code on how to bargain, barter, and sell goods at trade
fair or city market. For example, it is a widely accepted consensus that if one bought the goods at
trade fair and later discovered the goods had been stolen, the innocent buyer will incur the loss
anyway. By relying on these customs, merchants would know what was expected of both parties
to a transaction and how to avoid and resolve a dispute. Formally these customs became known
as the lex mercatoria or law merchant, and they were “enforced” by the merchants themselves.
That is, considering their reputation and the importance of maintaining permanent good business
relationships, merchants will follow these customs in transactions. As trade spanned greater
distances and involved more complicated skills, merchants took on greater risks, and transactions
required more complex legal rules. By the eighteenth century, the courts recognized the law
merchant and made it a part of the common law in England. In the continent of Europe, the law
merchant was incorporated into stricter legal codes, for example, the French Civil Code of 1804
and the German Civil Code of 1896.

As the business world became more complex, and with the dawn of air travel and worldwide
communication, a clearer and uniform set of modern rules governing international business are
needed in the twentieth century. In fact, the international business law has grown and shaped up
significantly in the twentieth century, especially after World War II. The leaders of the nations
fighting against Germany, Italy and Japan realized a push to arrange a comprehensive network of
multilateral agreements to settle the word’s political and economic problem. In July 1944, they
met in Bretton Woods determining to create a system of rules and obligations that would promote
trade liberalization and multilateral economic cooperation. Under the Bretton Woods system, the
International Monetary Fund (IMF) and the International Bank for Reconstruction and
Development (IBRD or World Bank) were established. However, the International business
Organization, a institution planned to establish, was only resulted in the General Agreement on
Tariffs and Trade came into effect in 1947 (GATT 1947). Its articles established rules governing
customs procedures, quantitative restrictions, subsidies, anti-dumping and countervailing duties,
and state trading. Its contracting parties agreed to honor the most-favored-nation principle and
the principle of national treatment. Unlike proposals discussed immediately after World War I,
the GATT had no provisions dealing with employment, international investment, restrictive
business practices, or international commodity agreements. A small secretariat (the GATT
Organization) was set up in Geneva, Switzerland to oversee the operation of the GATT
Agreement.

The contracting parties of the GATT 1947, which were most of the states allied with the
United States and Europe during the Cold War, regularly participated in multilateral trade
negotiations (or “Rounds”) to negotiate trade concessions. And finally “The Final Act
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Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations”, which
provided for the establishment of a World Trade Organization (WTO) came into existence on
January 1, 1995.

The Uruguay Round Final Act is made up of three parts. The first part, the formal Final Act
itself, is a one-page “umbrella” that introduces the other parts. The second part of the Final Act is
the WTO Agreement and its annexes. The 14 Agreements on Trade in Goods (including GATT
1994), the General Agreement on Trade in Services (GATS), the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS), the Understanding on Rules and Procedures
Governing the Settlement of Disputes (DSU) and the Trade Policy Review Mechanism (TPRM)
are binding on all members of the WTO. The Four Plurilateral Trade Agreements (Agreement on
Trade in Civil Aviation, Agreement on Government procurement, International Diary Agreement
and International Bovine Meat Agreement) “are only binding on those members that have
accepted them. The third and final part consists of the Ministerial Declarations and Decisions.
(See Exhibit 1-1: Outline of the Uruguay Round Final Act)

Exhibit 1-1: Outline of the Uruguay Round Final Act

I.FINALACT
I . AGREEMENT ESTABLISHING THE WORLD TRADE ORGANIZATION (WTO
AGREEMENT)
Annex 1A: Agreements on Trade in Goods
1. General Agreement on Tariffs and Trade 1994
2. Uruguay Round Protocol to the General Agreement on Tariffs and Trade 1994
3. Agreement on Agriculture
4. Agreement on Sanitary and Phytosanitary Measures
5. Agreement on Textiles and Clothing
6. Agreement on Technical Barriers to Trade
7. Agreement on Trade-Related Investment Measures
8. Agreement on Implementation of Article VI [concerning antidumping]
9. Agreement on Implementation of Article VII [concerning customs valuation]
10. Agreement on Preshipment Inspection
11. Agreement on Rules of Origin
12. Agreement on Import Licensing Procedures
13. Agreement on Subsidies and Countervailing Measures
14. Agreement on Safeguards.
Annex 1B: General Agreement on Trade in Services

Annex 1C: Agreement on Trade-Related Aspects of Intellectual Property Rights

(D The latter two Agreements were terminated at the end of 1997.
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