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This book 1s dedicated to generations of social work students who demanded of law
prescriptions it could not offer, and of ethics absolutes it could not deliver. Here’s the
reason why.



About the Author

Before moving into social work education, Robert Johns worked for a number of years
in a range of social work roles, predominantly in the public sector. He has experience
of all aspects of social work, ranging from mental health to youth justice and work with
vulnerable adults, but with specialist experience in courtwork, representing the interests
of children involved in care proceedings. Academically, his major abiding interest has
been social work law but he has also taught social policy and social work values and
ethics, hence this book. Currently, he teaches at the University of East London, where
he has been Head of Social Work and programme leader for the qualifying MA offered
in conjunction with the Tavistock and Portman NHS Foundation Trust. He is the
author of Using the Law in Social Work, now in its sixth edition, Social Work, Social Policy
and Older People and, most recently, Capacity and Autonomy.
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Introduction: But | Want to Be a
Social Worker, Not a
Philosopher!

The Challenge of Ethics and Law

This book addresses a challenge. It 1s a challenge all social work practitioners must
tackle, and it is a particular challenge for students on social work qualifying and post-
qualifying programmes, for whom the book 1s particularly intended. In a nutshell the
challenge is this: how do social workers, practising within the UK legal context, act
ethically and legally?

Behind this lies a more fundamental question: what do we understand by ethics
and how does social work law relate to i1t? Social work practice in all countries
incorporates a clear, unstinting commitment to social justice, but what is social
justice? A preliminary understanding of ethics and ethical theory together with clari-
fication of what is meant by social justice, is absolutely essential for anyone intending
to practise social work.

From the social work practice perspective, a number of issues then arise. Given
that the majority of social workers are employees or agents of state-sponsored agencies
that must operate within clearly defined legal boundaries, what dilemmas arise for
social work? What challenges do practitioners face when they try to reconcile their
commitment to social justice with their legally circumscribed duties to service users?
What tensions might arise between their loyalty and obligations to their chosen
profession and the legal context within which they operate? How does the law itself
address such issues? What decisions have the courts made when balancing conflict-
ing ethical demands, for example the duty to protect people and the commitment
to empowering people to make decisions for themselves? How has the legal system
adjudicated on ethical issues related to social work? For some social workers there
may also be issues of reconciling their own personal beliefs and values with those
of a profession that requires compliance with a code of conduct that is, ultimately,
enforced through legal requirements. Is this possible for social workers in everyday
practice without resorting to legal-technical or bureaucratic responses? How can
social workers move beyond asking what the law says, in the hope that this tells them
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what to do, towards the professional maturity that can use the law as a means of
empowerment and can also challenge laws that are oppressive or fail to meet service
users’ needs? Ultimately, to put it succinctly, how can social workers respond to laws
that both constrain and empower?

While this book cannot answer all of those questions, it aims to address many of
them. There is certainly a gap between the texts on ethics and law which this book
bridges. Specifically, there 1s a substantial and growing literature on ethics in social
work (for example: Banks, 2012; Beckett and Maynard, 2013; Gray and Webb, 2010;
Parrott, 2015). Also there are a number of authoritative texts on social work law (for
example: Brammer, 2015; Braye and Preston-Shoot, 2010; Brayne, Carr and Goosey,
2015; Johns, 2014b). All are valuable, yet some of us who, as social work practitioners
and educators, teach social work law, have identified a tendency for social work stu-
dents to treat ethics and law as two distinct animals. This, of course, 1s compounded
in many social work programmes by having ethics and law as two distinct modules,
which in many cases 1s an unavoidable necessity. Yet it can yield undesirable conse-
quences. Students feel challenged, and sometimes deeply perturbed, by the ethical
debates in which they are compelled to engage, and in some cases by the disjunction
between their personal beliefs and professional values. In the case of social work
law, students then demand more than it can give: they expect the law to tell them
what to do in every circumstance. In some cases they hope the law can help them
reconcile ethics and practice, and are often disappointed when told that the law
simply sets the boundaries within which they as practitioners must decide the best
course of action. After all, the Highway Code and the rules of the road lay down the
principles of good driving and penalise poor driving, but they do not direct drivers
as to what to do in every circumstance which they may encounter when actually
driving along a road.

This book 1s practical. It cannot, of course, tell anyone what to do in any particular
circumstance and would never seek to do so. However what it can do is explore
some of dilemmas that social workers encounter in everyday practice where they
need to reconcile social work ethics and law. It does this not by a deep theoretical
exposition — although there will be summaries of ethical theory and theories of
justice — but by inviting readers to reflect on how to address the everyday complexities
of social work practice. Every chapter will draw on case study material which, as a
general principle, will be as current and real as possible. Such cases will, naturally, be
anonymised unless they are in the public domain. Every chapter will also include
reference to statute law and case material that is relevant to that chapter’s consider-
ations. However readers should note that, not only can laws change and therefore
may have changed since the publication of this book, but also that some legislation
1s country specific. Some of the regulations that apply to England, for example,
do not apply to Wales although there may be equivalents. Some legislation itself
does not apply to Scotland or to Northern Ireland. This book should not be taken
as an authoritative statement of law as it applies to all countries in UK, therefore,
although it was as accurate as it was possible to be at the time of publication.
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WHO IS THIS BOOK FOR?

This book is primarily intended for students undertaking modules on courses that lead
to a professional qualification in social work. It would also be highly suitable for qualified
practitioners in their first year of practice or later in their careers when they are under-
taking further studies on post-qualifying modules, most especially in mental health,
mental capacity (for example, as Best Interest Assessors) or advanced child care practice.

In qualifying programmes, both at undergraduate and postgraduate level, it is almost
certain that there will be at least one law module, and at least one that incorporates values
and ethics — although, interestingly, rarely one that incorporates both. Law teaching was
specifically itemised as a compulsory area of teaching for qualifying programmes by the
Department of Health in their programme requirements for the (then) new degree in
social work (Department of Health, 2002). Social work practice is imbued with both
ethics and law in the shape of rights and social justice. This is made transparently clear in
the Professional Capabilities Framework that applies to social workers in England, the
National Occupational Standards for Social Work that apply to social workers in Wales,
Scotland and Northern Ireland and in the various relevant codes of practice (see below).

It is recognised that readers will come from variety of backgrounds, with different
levels of experience. Some of the case studies in this book raise complex issues and pre-
suppose some limited familiarity with professional practice. Nevertheless even readers
with minimal practice experience will be able to engage with the kinds of issues which
arise from the case study examples, and indeed sometimes it is beneficial to adopt a fresh
approach that does not make any assumptions about how practice is currently carried out.
Readers will find it enormously helpful to undertake wider reading in order to enhance
understanding and learn about different ways i which different people approach com-
plex ethical issues. At various points in the text there are indications as to where further
reading may be helpful. The book has deliberately been designed for readers to engage in
its interactive approach, and to this end some critical thinking exercises are incorporated
into the text. These are intended to spur thinking in a more analytical way, but crucially
also to help students and practitioners apply the benefits of this analysis to the kinds of
practical situations which they are likely to encounter in social work practice.

Requirements of Social Work Education

Social work is a moral activity that requires practitioners to recognise the dignity of
the individual, but also to make and implement difficult decisions (including restric-
tion of liberty) in human situations that involve the potential for benefit or harm.
Honours degree programmes in social work therefore involve the study, application
of, and critical reflection upon, ethical principles and dilemmas. As reflected by the
four care councils’ codes of practice, this involves showing respect for persons,
honouring the diverse and distinctive organisations and communities that make up
contemporary society, promoting social justice and combating processes that lead to
discrimination, marginalisation and social exclusion. (QAA, 2008: 4.6)
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Social work education is governed by regulations and requirements set out separately
by the governments of the four countries that comprise the UK. While there are
some minor differences between these, in general terms they consist of expectations
in relation to practice (the Professional Capabilities Framework for Social Workers in
England, National Occupational Standards for Social Work for Wales, Scotland and
Northern Ireland), academic requirements as set out by the Quality Assurance Agency
tor Higher Education, and codes of practice emanating from the Care Councils. The
next three sections highlight the relevance of this book to these sets of requirements.

The Professional Capabilities Framework and National Occupational
Standards

Two sections of the Professional Capabilities Framework, applicable to social workers
in England, are directly relevant to this book. In the values and ethics section social
workers are expected to ‘conduct themselves ethically’ and to this end need to demonstrate
‘confident application of ethical reasoning’ and be able to ‘recognise and manage con-
flicting values and ethical dilemmas’. Social workers are expected to be ‘*knowledgeable
about the value base of their profession, its ethical standards and relevant law’. In a similar
vein under Rights, Justice and Economic Wellbeing, the Framework states that social
workers should ‘recognise the fundamental principles of human rights and equality’ in
law and policy and as part of their role should ‘routinely integrate the principles of, and
entitlements to, social justice’ (The College of Social Work, 2012).

Elsewhere in the UK, the National Occupational Standards for Social Work reflect
similar expectations. In the original version (General Social Care Council, 2002) Key
Role 3 expected social workers to ‘advocate with and on behalf of individuals, families,
carers, groups and communities’ while Key Role 6 required social workers to be able
to ‘manage complex ethical issues, dilemmas and conflicts’. National Occupational
Standards for Social Work for Wales, Scotland and Northern Ireland are all currently
being revised but doubtless will include very similar requirements in the future.

The Quality Assurance Agency Subject Benchmarks for Social Work

Subject Benchmarks apply across the UK to all universities. The Quality Assurance
Agency Subject Benchmark Statements for Social Work (QAA, 2008) set out expecta-
tions about standards of knowledge, skills, understanding, and competence that students
would be expected to attain by the end of an honours degree in social work (not Masters
programmes yet). They indicate both areas of knowledge and skills for social work practice.

Listed below are the benchmarks that are generally covered in this book, with
considerable emphasis on benchmarks falling under 5.1.3.

Subject Knowledge and Understanding

5.1 During their degree studies in social work, honours graduates should acquire,
critically evaluate, apply and integrate knowledge and understanding in the following
five core areas of study.
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5.1.1 Social work services, service users and carers, which include:

the social processes (associated with, for example, poverty, migration, unemployment,
poor health, disablement, lack of education and other sources of disadvantage) that
lead to marginalisation, 1solation and exclusion, and their impact on the demand for
social work services

explanations of the links between definitional processes contributing to social
differences (for example, social class, gender, ethnic differences, age, sexuality and
religious belief) to the problems of inequality and differential need faced by service
users

the nature of social work services in a diverse society (with particular reference to
concepts such as prejudice, interpersonal, institutional and structural discrimination,
empowerment and anti-discriminatory practices)

the nature and vahdity of different definitions of, and explanations for, the charac-
teristics and circumstances of service users and the services required by them,
drawing on knowledge from research, practice experience, and from service users
and carers

the focus on outcomes, such as promoting the well-being of young people and
their families, and promoting dignity, choice and independence for adults receiving
services

the relationship between agency policies, legal requirements and professional
boundaries in shaping the nature of services provided in interdisciplinary contexts
and the issues associated with working across professional boundaries and within
different disciplinary groups.

5..2 The service delivery context, which includes:

the location of contemporary social work within historical, comparative and global
perspectives, including European and international contexts

the changing demography and cultures of communities in which social workers
will be practising

the complex relationships between public, social and political philosophies, policies
and priorities and the organisation and practice of social work, including the con-
tested nature of these

the issues and trends in modern public and social policy and their relationship to
contemporary practice and service delivery in social work

the significance of legislative and legal frameworks and service delivery standards
(including the nature of legal authority, the application of legislation in practice,
statutory accountability and tensions between statute, policy and practice)

the current range and appropriateness of statutory, voluntary and private agencies
providing community-based, day-care, residential and other services and the organ-
1isational systems inherent within these

the significance of interrelationships with other related services, including housing,
health, income maintenance and criminal justice (where not an integral social
service)
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the contribution of different approaches to management, leadership and quality in
public and independent human services

the development of personalised services, individual budgets and direct payments
the implications of modern information and communications technology (ICT) for
both the provision and receipt of services.

5.1.3 Values and ethics, which include:

the nature, historical evolution and application of social work values

the moral concepts of rights, responsibility, freedom, authority and power inherent
in the practice of social workers as moral and statutory agents

the complex relationships between justice, care and control in social welfare and the
practical and ethical implications of these, including roles as statutory agents and in
upholding the law in respect of discrimination

aspects of philosophical ethics relevant to the understanding and resolution of value
dilemmas and conflicts in both interpersonal and professional contexts

the conceptual links between codes defining ethical practice, the regulation of
professional conduct and the management of potential conflicts generated by the
codes held by different professional groups.

5.1.4 Social work theory, which includes:

research-based concepts and critical explanations from social work theory and
other disciplines that contribute to the knowledge base of social work, including
their distinctive epistemological status and application to practice

the relevance of sociological perspectives to understanding societal and structural
influences on human behaviour at individual, group and community levels

the relevance of psychological, physical and physiological perspectives to under-
standing personal and social development and functioning

social science theories explaining group and organisational behaviour, adaptation
and change

models and methods of assessment, including factors underpinning the selection
and testing of relevant information, the nature of professional judgment and the
processes of risk assessment and decision-making

approaches and methods of intervention 1 a range of settings, including factors
guiding the choice and evaluation of these

user-led perspectives

knowledge and critical appraisal of relevant social research and evaluation method-
ologies, and the evidence base for social work.

5.1.5 The nature of social work practice, which includes:

the characteristics of practice in a range of community-based and organisational
settings within statutory, voluntary and private sectors, and the factors influencing
changes and developments in practice within these contexts
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the nature and characteristics of skills associated with effective practice, both direct
and indirect, with a range of service users and in a variety of settings

the processes that facilitate and support service user choice and independence

the factors and processes that facilitate effective interdisciplinary, inter-professional
and inter-agency collaboration and partnership

the place of theoretical perspectives and evidence from international research in
assessment and decision-making processes in social work practice

the integration of theoretical perspectives and evidence from international research
into the design and implementation of effective social work intervention, with a
wide range of service users, carers and others

the processes of reflection and evaluation, including familiarity with the range of
approaches for evaluating service and welfare outcomes, and their significance for
the development of practice and the practitioner.

Academic Skills Development

As far as skills are concerned, this book will mirror the importance attributed in Social

Work Benchmark 4.7 to accountability, reflection, critical thinking and evaluation.
The skills to be acquired by the time students graduate are specifically addressed and
developed in certain chapters of this book and at the start of each chapter those that
are most relevant to that chapter will be listed. Readers will be encouraged to learn
to think logically, systematically, critically and reflectively (Benchmark 5.5.1) and to

acquire higher-order skills as follows:

Skill 1 demonstrating understanding and application of theoretical ideas
Skill 2 comparing and contrasting difterent viewpoints and experiences
Skill 3 relating different views to underlying philosophies or ideologies
Skill 4 evaluating different perspectives and ideas

Skill 5 evaluating evidence

Skill 6 synthesising arguments

Skill 7 reflection

Skill 8 reviewing, re-evaluating and reformulating your own views

Codes of Practice

The current codes of practice applicable to social workers across the UK are:

England: Health and Care Professions Council Standards of Practice for Social
Workers in England (Health and Care Professions Council, 2012)

Wales: Code of Practice for Social Care Workers (Care Council for Wales, 2011)
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Scotland: Code of Practice for Social Service Workers and Employers (Scottish
Social Services Council, 2009)

Northern Ireland: Codes of Practice for Social Care Workers and Employers of
Social Care Workers (Northern Ireland Social Care Council, 2002)

For the sake of brevity what follows highlights the key expectations common to all
codes of practice that are most relevant to this book.

Perhaps not surprisingly, codes of practice generally are quite specific in their insis-
tence that social workers act ethically. In the Professional Capabilities Framework, for
example, social workers are explicitly required ‘to be able to practise within the legal
and ethical boundaries of their profession’ (Health and Care Professions Council, 2012,
section 2). In all of them there is an expectation that social workers will:

treat each person as an individual;

respect the views and wishes of service users and carers;
promote dignity;

respect confidentiality;

declare conflicts of interests;

respect diversity in all its forms;

promote independence and people’s rights;

challenge abusive or discriminatory behaviour;

practise in a safe way;

be honest and trustworthy;

be reliable and dependable;

be accountable for their actions and quality of their own practice.

Furthermore social workers will not:

abuse neglect or harm people;

abuse people’s trust;

engage in inappropriate relationships;

behave in a way that calls into question their suitability for professional practice.

From this selective list the ethical dimension is apparent, but 1t may also be worth noting at
least two requirements that require social workers to be certain kinds of people, rather
than act in certain kinds way. For example, social workers are required to be honest and
trustworthy, reliable and dependable. We will see later in this book that there is a debate
about whether ethics is a matter of principles that require people to act in certain ways,
or whether ethics 1s a matter of how people are, about the characteristics and qualities
that make someone the kind of person who would know how to act ethically or even
‘be ethical’. We will also see later in the book that there is a debate about the law and
what constitutes justice, an issue which is of great importance in social work with its
strong commitment to the pursuit of social justice.
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THE FOCUS OF THIS BOOK

The book is interactive and practice focused. Each chapter in this book brings the
two strands, law and ethics, together. They do this by focusing on an area of practice,
highlighted by one or more selected case studies. The majority of case studies com-
prise decisions handed down by the courts, rather than examples directly from social
work practice. Necessarily they are highly selective; they have been chosen to repre-
sent specific points at which law and ethics intersect, focusing on those that present
the most acute issues for social work practitioners. It is not practicable in a book of
this size to cover every aspect of social work practice or to present definitive answers
which imply that there are right or wrong answers. In social work there is rarely just
one right answer, and it would be quite deceptive for any textbook to pretend that
this is the case.

Each chapter starts with an introductory paragraph explaining the coverage of the
chapter. In each chapter there will be one or more case studies. Readers will be chal-
lenged to think about how to identify the ethical components and to recognise the
relevant legislation. Reference will be made to the law of England in force at the time
of the book’s publication and where possible reference will be made to law in other
countries of the UK. Use will also be made of the various national codes of conduct
or ethical guidelines laid down by regulatory or professional bodies. The discussion in
each chapter is geared towards the needs of student social workers, assisting them to
analyse and evaluate those aspects of the case that relate to law or to ethical consider-
ations. There will be some tentative guidance as to how to approach various issues but
this 1s not an instruction manual!

The book assumes basic knowledge of social work law, although it will remind
readers of the relevant legislation. The discussion in each chapter 1s intended as a worked
through analysis of legal and ethical issues, and to this end will incorporate some reflec-
tive exercises to enable readers to distinguish the various components of the practice
dilemmas that they face. The book will not pretend that there are easy, quick fix solutions
to profound ethical dilemmas. It will however encourage readers to identify what these
dilemmas are, and to devise avenues whereby they might set about seeking to address
or even resolve them. Towards the end of the chapter there will be encouragement
to draw up a balance sheet reflecting on legal requirements, ethical dimensions, and
strategies for addressing them. Finally each chapter will include a summary that points
to a wider context and may refer to opportunities for further reading, consideration of
relevant case law, or for reflection on practice.

WHAT IS IN THIS BOOK?

The book opens with a consideration of social workers as ethical actors. How do we
judge whether something 1s ‘ethical’? What theories help us to understand this? Here
will be found an overview of the different key approaches to ethics: principle-based



