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Introduction

The title of this book asks a question. The aim of the book is to answer it.

Part One, the first three chapters, lays the foundation for the inquiry.
Chapter One takes up two questions: What kind of thing is a “human right”
and what kinds of activities come within the scope of freedom of expression? It
provides an answer to the first question, and it eliminates some possible answers
to the second.

Chapter Two focuses entirely on the second question. Its task is to exclude
from freedom of expression all laws that incidentally affect what gets said, by
whom. to whom, and with what effect — that is, laws that have “message effects™
but that are not enacted because of their message effects, so-called Track Two
laws. I conclude that the scope of freedom of expression is confined to laws
passed with the purpose of affecting messages.

In Chapter Three, I digress somewhat to point out some curious consequences
that follow from a jurisprudence focused on government’s purposes in enacting
laws rather than on those laws’ effects. In particular, a focus on purpose may
invalidate laws whose message effects are more benign than those of laws not
enacted for their message effects and thus untouched by a right of freedom of
expression.

Part Two is primarily concerned with laws enacted for the purpose of affect-
ing messages. Chapter Four takes up laws intended to suppress messages that
cause harms that the government is otherwise permitted to attempt to prevent
(Track One laws). Some laws are aimed at messages that cause such harms
immediately upon the messages’ receipt by the audience — for example, laws
penalizing revelations of secrets, breaches of confidences and contracts not to
disclose, publication of “private™ facts, infringements of copyrights and other
intellectual property rights, threats of illegal action, and inflictions of offense
or other emotional upsets. Other laws are aimed at messages that cause harm
through inducing the audience to act in ways harmful to others or to itself — for
example, laws against fraud. misrepresentation, libel, “fighting words.™ incite-
ment. and solicitation. I conclude that with respect to all the Track One laws. no
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principled lines exist to demarcate areas where a right of freedom of expression
might apply — short of the extreme and unpalatable position of exempting all
of Track One from regulation.

Chapter Five takes up another class of laws enacted to affect messages,
namely, those that represent government speech or private speech that the gov-
ernment wishes to promote through monetary or regulatory subsidies (Track
Three laws). The difficulty here is that once it is admitted, as it surely must
be. that government must be permitted to speak on behalf of its policies, it be-
comes difficult to locate any line that would limit government speech or speech
subsidies.

Chapter Six takes up some miscellaneous areas of freedom of expression:
the expression and affiliations of governmental employees; protection of speak-
ers from audience reprisals: regulation of broadcasting; freedom of expressive
association, anonymous speech; and private regulation of speech. Each of these
areas turns out to be analyzable in terms of one of the “tracks™ identified in
Chapters Two, Four, and Five.

Part Three takes up theoretical perspectives on freedom of expression. Chap-
ter Seven surveys the standard theories, both consequentialist and deontological,
that are offered to justify a right of freedom of expression — theories invoking
the pursuit of truth, the maximization of autonomy, the promotion of certain
virtues, a putative deontological right to assess reasons, and the requirements
of democratic decision-making. I find all of the standard theories inadequate to
the task.

Chapter Eight then analyzes and diagnoses the cause of the previous chapters’
failures to justify a right of freedom of expression. The problem at the heart of the
enterprise is that a human right of freedom of expression demands “evaluative
neutrality” by the government. But evaluative neutrality cannot be normatively
justified without producing a paradox: no normative theory can be evaluatively
neutral regarding its own demands. It cannot be epistemically “abstinent™ and
thus fail to know what it otherwise must claim to know. I show how this paradox
applies. not only to freedom of expression, but also to two other pillars of liberal
theory, freedom of religion and freedom of association.

In the Epilogue, Chapter Nine, I conclude the book by asking what freedom
of expression might iook like if we were to abandon any attempt to ground it in
some pre-political human right. I argue that there are always good consequen-
tialist reasons to be wary of government suppression of expression, particularly
those forms of Track One suppression aimed at expression that causes harm
enly when the audience acts harmfully in response to the message. Particular
rights against such laws can be given indirect-consequentialist justifications;
but such justifications and therefore the specific content of those rights will
vary from place to place and from time to time. This is the most we can justify
in terms of a right of freedom of expression.
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Preliminaries

What Is a Human Right, and What Activities
Implicate Freedom of Expression?

I. What Are Human Rights?

As the title of this book reveals, my project is to ascertain whether freedom
of expression, properly conceived, is appropriately regarded as a “right,” or
more precisely, as a “human right.” Most of the book will be devoted to asking
which of various conceptions of freedom of expression is the most eligible for
that status and what range of activities will it protect. This chapter, however,
takes up, albeit briefly, the question of what makes anything a “human right.”
In other words, what is the conception of a human right that frames my inquiry
regarding freedom of expression?

A. Human Rights as Moral Rights

When one claims a “human right,” what kind of claim is one making, and how
might one justify it? The kind of human rights claim I am interested in is one that
equates a human right with a moral right that exists apart from any particular
legal or institutional arrangement, national, ethnic, or religious identity, tradi-
tion, or historical circumstance. Allen Buchanan and David Golove put it this
way:

By definition, human rights are those moral entitlements that accrue to all persons,
regardless of whether they are members of this or that particular polity, race, ethnicity,
religion, or other social grouping.'

Put succinctly, a human right is a moral right that can be validly invoked by any
person® at any time or place.

! Allen Buchanan and David Golove, “The Philosophy of International Law,” in The Oxford
Handbook of Jurisprudence and Philosophy of Law (). Coleman and S. Shapiro, eds., 2002): 868—
934, 888. See also Joel Feinberg, Doing and Deserving: Essays in the Theory of Responsibility
85 1. 27 (1970); Joel Feinberg. Social Philosophy 84 (1973).

2 [ leave aside the question of whether minors, the insane, and the feebleminded and senile have
the same panoply of human rights as ordinary adults.
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Human rights as moral rights entail obligations on others. The obligations
can be negative ones — obligations to forbear from actions that impede a liberty
protected by the moral right or that threaten some good, such as life or property,
protected by the right. Alternatively, the obligations can be positive ones re-
quiring those subject to them to provide others with specific goods or services.
A right to freedom of expression is normally thought at its core to entail the
negative obligation that government not penalize the exercise of a certain liberty
or set of liberties. (Which liberty or liberties are protected by the moral right
will be explored throughout the remainder of the book.) Nevertheless, the right
of freedom of expression is sometimes deemed to place negative obligations on
at least some non-governmental actors.” And it is sometimes invoked to support
positive obligations (almost always on governments) to provide persons with
means (for example, media outlets) and capacities (for example, information
and education) for expressing themselves.”

Some might argue that I have mischaracterized human rights by deeming
them to be moral rights. They would contend that human rights are legal rights
established by international treaties and conventions or by customary interna-
tional law. Thus, Article 19 of The Universal Declaration of Human Rights
provides that “Everyone has the right to freedom of opinion and expression.™
And Article 19 of the International Covenant on Civil and Political Rights, sec-
tion 2. declares that “Everyone shall have the right to freedom of expression.™
As this argument would put the matter. it is these international conventions,
and the subscription thereto by the nations of the world. that create and define
the right of freedom of expression. The human right of freedom of expression
is a posited, dateable legal right, not a timeless moral right that preexists the
instruments of international law.

o

Buchanan and Golove assert that some private actors are potential violators of human rights,
although, in making that assertion, they do not have freedom of expression specifically in mind.
See Buchanan and Golove, supra note 1, at 888,

+ See Owen M. Fiss, “Free Speech and Social Structure,” 71 Jowa L. Rev.1405 (1986): Cass R.
Sunstein, “Free Speech Now.” 59 U. Chi. L. Rev. 255 (1992).

The full text of Article 19 is as follows:

w

Everyone has the right to freedom of opinion and expression: this right includes freedom to hold
opinions without interference and 1o seek. receive and impart information and ideas through any
media and regardless of frontiers.

The full text of Article 19 is as follows:

1. Everyone shall have the right to hold opinions without interference. 2. Everyone shall have
the right to freedom of expression: this right shall include freedom to seek, receive and im-
part information and ideas of all kinds. regardless of frontiers, either orally, in writing or in
print, in the form of art, or through any other media of his choice. 3. The exercise of the
rights provided for in the foregoing paragraph carries with it special duties and responsibil-
ities. It may therefore be subject to certain restrictions, but these shall be such only as are
provided by law and are necessary, (1) for respect of the rights or reputations of others. (2) for
the protection of national security or of public order (“ordre public™). or of public health or
morals.
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I do not find this argument persuasive. It is true that the Universal Declaration
of Human Rights and the International Covenant on Civil and Political Rights
are legal instruments, at least when nations subscribe to them, or when they
become norms of customary international law. That point conceded. however,
examination of the language of these documents reveals that they assume a
preexisting right of freedom of expression to which they refer and declare to be
henceforth a right under international law. In that respect, they are similar to the
First Amendment of the United States Constitution, which itself refers to “the
freedom of speech™ as if the content and scope of that freedom is independent
of and preexists the First Amendment itself.”

In any event, I am interested in determining whether there is, in fact. a
universal moral right of freedom of expression to which these international
and domestic legal instruments could be referring when they announce a legal
right to freedom of expression. and if so, what its content and scope are. For if
there is no such moral right, or if the moral right has a content and scope far
different from what people imagine, this may have far-reaching consequences
for how legal documents referring to freedom of expression or freedom of
speech should be interpreted and for how we regard states whose treatment of
expression differs from our own.

Interestingly. moral philosophers who have addressed this issue are divided.
John Rawls, for example. who believes that freedom of expression is a liberty
that a just /iberal society must grant,* does not list it among the human rights
that the international community must honor.” On the other hand, others ar-
gue that the human rights Rawls does recognize depend as an empirical matter
on government’s being democratic, which in turn they argue requires freedom
of expression.'”

B. The Grounding of Human Rights

If human rights are moral rights that impose obligations on others, how does
one establish that a claimed moral right and its correlative obligations actually

7 The First Amendment of the United States Constitution reads in pertinent part: “Congress shall
make no law . . . abridging the freedom of speech....”™

See John Rawls. A Theory of Justice 222-5 (1971). Rawls’s elaboration of the right of liberty
of expression and its limits is quite sketchy. and he does not provide a rigorous derivation of it
from his “original position” construct. He appears to regard it as primarily an aspect of political
liberty. And see John Rawls, Political Liberalism 340-56 (1993), where Rawls is much more
explicit about the liberty's of expression being a liberty of political expression and adjunct to
the right of democratic self-rule. Rawls’s case for the liberty is highly pragmatic.

See John Rawls. The Law of Peoples 65 (1999). The human rights Rawls lists are the right to
the means of subsistence and security, the right to freedom of conscience (freedom of religion
and thought), the right to personal property, and the right to formal equality.

See. e.g.. Allen Buchanan. “Justice. Legitimacy. and Human Rights.” in V. Davion and C. Wolf,
eds.. The Idea of a Political Liberalism: Essavs on Rawly (2000). 73, 87-8: Fernando Teson, A
Philosophy of International Law 118-20 (1998).

*
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exist? For my purposes here, the following existence condition for a moral
right should suffice: A has a moral right to X if there is a valid (correct) moral
principle such that A has a valid claim that others provide A with X. If the
moral right is anegative right, then X is forbearance from impeding or penalizing
A’s liberty or forbearance from transgressing or endangering A’s life, property.
or other interests. If the moral right is a positive one, then X is some good or
service.

If the core of a right of freedom of expression consists of a negative liberty
right against the government, then A has a moral right of freedom of expression
if there is a valid moral principle such that A has a valid claim that govern-
ment not penalize or impede in certain ways A’s exercise of expressive liberty,
appropriately defined. This moral principle, and the liberty right it generates,
might be grounded on some feature of A, such as A’s autonomy. Alternatively,
the right might be grounded on the more general good consequences (for A and
for others) that flow from its recognition and observance. The former ground-
ing produces the type of right characteristic of deontological moral theories.
whereas the latter produces the type characteristic of (indirect) consequentialist
moral theories.

Buchanan and Golove survey what they regard as the most prominent jus-
tifications for human rights, remarking that the justifications are diverse but at
the same time tend to converge.

Individual human rights are presented as (1) principles whose effective institutionaliza-
tion maximizes overall utility, (2) as required for the effectiveness of other important
rights, (3) as needed to satisfy basic needs that are universal to all human beings,
(4) as needed to nurture fundamental human capacities that constitute or are instru-
mentally valuable for well-being or human flourishing, (5) as required by respect for
human dignity, (6) as the institutional embodiment of a “common good conception of
justice™ according to which each member of society’s good counts, (7) as required by
the most fundamental principle of morality, the principle of equal concern and respect
for persons, (8) as principles that would be chosen by parties representing individuals in
a“global original position™ behind a “*veil of ignorance™, and (9) as necessary conditions
for the intersubjective justification of political principles and hence as a requirement for
political legitimacy."!

Some of Buchanan and Golove’s human rights’ justifications are clearly conse-
quentialist in nature ((1) and (2)), others deontological ((5)), and the remainder
could be either, depending upon their elaboration.

Prospects for establishing a human right of freedom of expression are best if
the moral right is a negative liberty right of a deontological, not indirect conse-
quentialist, nature. Indirect consequentialist arguments supporting freedom of
expression are likely to be successful only in limited and particularistic ways

" Buchanan and Golove, supra note 1, at 889 (footnotes omitted).
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that fail to establish a human right as I have defined it. This is a point I shall
come back to at various places in the book.

I shall also briefly consider in Chapter Two and again in Chapter Six the pro-
posal that the moral right underpinning freedom of expression imposes positive
obligations on government to provide minimal or equal means to communi-
cate. My consideration is brief because I believe that a positive moral right to
the means for (effective) communication can be quickly dismissed as implau-
sible, if not incoherent. Moreover, devastating criticisms of such a vision of
freedom of expression have been well presented by others.'”

For most of the book I shall assume that the duty-bearer of the obligation
correlative to the right of freedom of expression is the government. For freedom
of expression is almost always invoked — especially in human rights arguments —
against governmental actions, not actions taken by nongovernmental actors.
Government, however, is merely the agent of those who have delegated to it the
authority to interfere with others” liberties, so that government qua government
is just a shorthand for those natural persons whose policies are being effected.
That might suggest that the human right of freedom of expression is a right
against natural persons rather than a right against the government. Nonetheless,
although I endorse the reductionist view of the government that this suggestion
reflects, I do think that government as the producer and alterer of laws and
legal statuses is central to the right of freedom of expression. I shall therefore
throughout the book treat freedom of expression as a right that the government
not pass and enforce certain laws or take certain actions qua government. In
Chapter Six, however, I shall consider specifically how freedom of expression
claims might apply to the acts of nongovernmental actors.

II. What Activities Implicate Freedom of Expression?

In this section | shall make the following points: First, freedom of expression
covers all media of communication. Second. a human right of freedom of ex-
pression is most plausibly a right of the potential audience of the expression,
not a right of the speaker. And third, freedom of expression is implicated by
government’s purposes in suppressing expression rather than by the effects of
suppression. This last point will merely be introduced here but defended fully
in Chapter Two.

A. Freedom of Expression and the Variety of Media of Expression

Freedom of speech, which is often used synonymously with freedom of ex-
pression, has always been thought to cover more than what is literally speech,
that is, spoken language. For example, no one disputes that it covers written

12 See. ¢.g.. Martin H. Redish, Money Talks (2001).
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language as well as spoken language. Moreover, it is difficult to see how it could
be withheld from sign language, pictographs, pictures, movies, plays, and so
forth; and. indeed, the legal protection afforded freedom of speech in countries
such as the United States has been extended to all of these media of communi-
cation and expression, as well as to abstract artistic and musical performances.
Usually, then, freedom of speech refers to — and is frequently referred to as —
freedom of expression or freedom of communication.

It is commonplace to distinguish between “speech™ and “symbolic speech.”
As the previous paragraph should make clear, however, that distinction is illu-
sory. All speech employs symbols, whether they be sounds, shapes, gestures,
pictures, or any other medium. There is thus no such thing as nonsymbolic
speech; there is only speech that employs symbols that are less or more con-
ventional. The same point also applies to any purported distinction between
speech or expression and “conduct™ or “action.” All expression requires con-
duct of some sort, and any conduct can be communicative. The conclusions
to be drawn are that freedom of speech or expression should be thought of as
freedom of communication, and that there are no a priori limits on the media
of communication that such freedom encompasses.'?

B. Freedom of Expression as the Right of the Audience

[t is most natural to think that if there is a right of freedom of expression, it
must be the right of the speaker. Thus, when the government threatens speaker
S with punishment if he attempts to give certain information or express certain
opinions to audience A, we are tempted to regard this as a violation of S’s right
to freedom of expression.

On the most plausible accounts of why freedom of expression should be
protected, however. it is A whose right is violated whether or not S’s freedom
of expression is also violated. For assume that S is the author of a book and is
now dead. He has no freedom of expression now. If A’s government is violating
anyone’s rights by prohibiting the dissemination of S’s book, it is A’s (the
audience’s) rights. Or if one imagines that S possesses a right of freedom of
expression during his lifetime, which right extends to acts of suppression of his
works after he dies, imagine that S is a young child, or better yet, the thousand
monkeys on typewriters, who manage (accidentally, of course) to bang out
Das Kapital, which government wishes to suppress because of its subversive
potential. In such a case, the only moral objectors — the only possible victims of
amoral rights violation —would be A. Likewise, if A’s government prohibited A
from watching sunsets because it feared A would be inspired to have subversive

'3 For a similar conclusion, see Jed Rubenfeld, “The First Amendment’s Purpose,” 53 Stan. L.
Rev. 767, 788 (2001).



