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PREFACE

Since Nuremberg, the world has turned to international criminal
tribunals to address the most far-reaching crimes: genocide, crimes against
humanity, and other war crimes. The ad hoc tribunals for the International
Criminal Tribunal for the former Yugoslavia (ICTY) and the International
Criminal Tribunal for Rwanda (ICTR) were created in 1993 and 1994,
respectively. Other UN supported tribunals were created for Lebanon (the
Special Tribunal for Lebanon — STL), Cambodia (the Extraordinary
Chambers in the Courts of Cambodia — ECCC), East Timor (Ad-Hoc
Court for East Timor) and Sierra Leone (Special Court for Sierra Leone).
In 2002, the world community established the International Criminal Court
(ICC), a permanent court to address these international crimes. However,
eleven years after the creation of the ICC, the world is relying more and
more on domestic war crimes courts to handle the investigation and
prosecution of such cases. This trend toward domestic war crimes
tribunals (e.g., Irag, Croatia, Serbia, Kenya, Bangladesh) has arisen not
despite the ICC but rather because of it.

The drafters of the ICC’s founding document, the Rome Statute,
foresaw what would become the main challenge to the ICC’s legitimacy:
that the Court would violate principles of national sovereignty and show
disrespect for the legal traditions of a given state’s domestic courts. To
address this concern, the drafters of the Rome Statute added the principle
of complementarity to the ICC’s jurisdiction, in that the Court’s
jurisdiction merely complements the exercise of jurisdiction by the
domestic courts of the Statute’s member states. Specifically, the ICC will
exercise jurisdiction over a given case only if it is at sufficient gravity and
where the pertinent state is wnwilling or unable genuinely to do so.
Although the ICC may obtain jurisdiction through a UN Security Council
referral, such a referral affects a non-State Party only in those
circumstances where the state doesn’t address the matter itself. For State
Parties that have implemented the Rome Statute through domestic
legislation, the ICC is honouring the authority of those states to conduct
their own trials.
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The purpose of this book is (a) to demonstrate the rise of this new trend
toward domestic war crimes courts and (b) to elaborate on how the ICC
can best implement the complementarity principle with domestic
prosecutors. In analysing the current situation, and in making his case for
the future direction of domestic courts, the author draws on his work with
the ICTY, the ICC, the ECCC, the Iragi War Crimes Tribunal, and his
service as Legal Advisor to the OSCE for the creation of the Serbian War
Crimes Court. This book asserts that the principle of complementarity is
the key legal underpinning for domestic jurisdiction of international
crimes. The principle is both dynamic and powerful. It provides the most
effective framework that emphasises the cooperation between international
and domestic accountability mechanisms.

However, the book shows how the goals of complementarity have not
been fully achieved. In theory, the idea of domestic trials to prosecute
individuals for committing gross violations of international criminal law is
a laudable one. In practice, it is fraught with difficult challenges. If the
principle of complementarity is to be applied, states must ensure that their
own judicial systems and trials are consistent with international standards
of independence and fairness. At a minimum, states will have to adhere to
standards of due process found in international human rights instruments.

In addition, for complementarity to work, the ICC must be willing to
actively support, embrace, and implement the principle. If the Court holds
on too tightly to a self-aggrandising view of its role in promoting
international justice, then it will lose all credibility in the eyes of nation
states. Consequently, the international legal community will face the two
most dramatic and contentious issues embodied in the principle of
complementarity: (1) How exactly is a national judicial system deemed to
have met or have failed to meet the international standards necessary to
conduct credible and fair domestic war crimes cases? (2) Who should
make this assessment and final determination — the ICC or the state? This
book will answer both questions and set forth several innovative
recommendations to strengthen and unify the principle of complementarity
between the ICC and nation states.

Furthermore, the international community, in calling on states to
address war crimes committed within their borders, must provide some of
the financial, technical, and professional resources that many struggling
states need in this endeavour. This should include the creation of an
internationally maintained training centre, so that states can benefit from
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international assistance as they create domestic war crimes courts.

Finally, State Parties to the ICC face enormous political and culture-
based opposition when establishing domestic war crimes courts.
Consequently, the book explores how the international community can act
sensitively to help states overcome these domestic challenges. The book
sets forth several innovative recommendations to strengthen and unify the
principle of complementarity between the ICC and nation states and
presents a course of action that will make future domestic war crimes
courts work more effectively.
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