ASPEN CASEBOOK SERIES

Fsfth
Fdstion

(=) Wolters Kluwer

Law & Business



ASPEN CASEBOOK SERIES

Sales
A Systems Approach

Fifth Edition

Daniel Keating
Tyrrell Williams Professor of Law
Washington University

Wolters Kluwer

Law & Business



Copyright © 2011 CCH Incorporated.
Published by Wolters Kluwer Law & Business in New York.

Wolters Kluwer Law & Business serves customers worldwide with CCH, Aspen
Publishers, and Kluwer Law International products. (www.wolterskluwerlb.com)

No part of this publication may be reproduced or transmitted in any form or by any
means, electronic or mechanical, including photocopy, recording, or utilized by

any information storage or retrieval system, without written permission from the
publisher. For information about permissions or to request permissions online, visit
us at www.wolterskluwerlb.com, or a written request may be faxed to our permissions
department at 212-771-0803.

To contact Customer Service, e-mail customer.service@wolterskluwer.com,
call 1-800-234-1660, fax 1-800-901-9075, or mail correspondence to:

Wolters Kluwer Law & Business
Attn: Order Department

PO Box 990

Frederick, MD 21705

Printed in the United States of America.

1234567890

ISBN 978-1-4548-0398-0

Library of Congress Cataloging-in-Publication Data

Keating, Daniel L. (Daniel Louis), 1961-

Sales : a systems approach / Daniel Keating. — Sth ed.

p. cm. — (Aspen casebook series)

Includes index.

ISBN 978-1-4548-0398-0
1. Sales— United States— Cases. 1. Title.

KF915.K43 2011

346.7307'2—dc23

2011040435



Sales



EDITORIAL ADVISORS

Vicki Been
Elihu Root Professor of Law
New York University School of Law

Erwin Chemerinsky
Dean and Distinguished Professor of Law
University of California, Irvine, School of Law

Richard A. Epstein

Laurence A. Tisch Professor of Law
New York University School of Law
Peter and Kirsten Bedford Senior Fellow
The Hoover Institution

Senior Lecturer in Law

The University of Chicago

Ronald J. Gilson

Charles J. Meyers Professor of Law and Business
Stanford University

Marc and Eva Stern Professor of Law and Business
Columbia Law School

James E. Krier
Earl Warren DeLano Professor of Law
The University of Michigan Law School

Richard K. Neumann, Jr.
Professor of Law
Hofstra University School of Law

Robert H. Sitkoff
John L. Gray Professor of Law
Harvard Law School

David Alan Sklansky
Professor of Law
University of California at Berkeley School of Law

Kent D. Syverud
Dean and Ethan A. H. Shepley University Professor
Washington University School of Law

Elizabeth Warren
Leo Gottlieb Professor of Law
Harvard Law School



About Wolters Kluwer Law & Business

Wolters Kluwer Law & Business is a leading global provider of intelligent information
and digital solutions for legal and business professionals in key specialty areas, and
respected educational resources for professors and law students. Wolters Kluwer Law
& Business connects legal and business professionals as well as those in the education
market with timely, specialized authoritative content and information-enabled
solutions to support success through productivity, accuracy and mobility.

Serving customers worldwide, Wolters Kluwer Law & Business products include those
under the Aspen Publishers, CCH, Kluwer Law International, Loislaw, Best Case,
ftwilliam.com and MediRegs family of products.

CCH products have been a trusted resource since 1913, and are highly regarded
resources for legal, securities, antitrust and trade regulation, government contracting,
banking, pension, payroll, employment and labor, and healthcare reimbursement and
compliance professionals.

Aspen Publishers products provide essential information to attorneys, business
professionals and law students. Written by preeminent authorities, the product line
offers analytical and practical information in a range of specialty practice areas from
securities law and intellectual property to mergers and acquisitions and pension/
benefits. Aspen’s trusted legal education resources provide professors and students with
high-quality, up-to-date and effective resources for successful instruction and study in
all areas of the law.

Kluwer Law International products provide the global business community with
reliable international legal information in English. Legal practitioners, corporate
counsel and business executives around the world rely on Kluwer Law journals,
looseleafs, books, and electronic products for comprehensive information in many
areas of international legal practice.

Loislaw is a comprehensive online legal research product providing legal content to
law firm practitioners of various specializations. Loislaw provides attorneys with the
ability to quickly and efficiently find the necessary legal information they need, when
and where they need it, by facilitating access to primary law as well as state-specific
law, records, forms and treatises.

Best Case Solutions is the leading bankruptcy software product to the bankruptcy
industry. It provides software and workflow tools to flawlessly streamline petition
preparation and the electronic filing process, while timely incorporating ever-changing
court requirements.

ftwilliam.com offers employee benefits professionals the highest quality plan
documents (retirement, welfare and non-qualified) and government forms (5500/
PBGC, 1099 and IRS) software at highly competitive prices.

MediRegs products provide integrated health care compliance content and software
solutions for professionals in healthcare, higher education and life sciences, including
professionals in accounting, law and consulting.

Wolters Kluwer Law & Business, a division of Wolters Kluwer, is headquartered in New
York. Wolters Kluwer is a market-leading global information services company focused
on professionals.



To my good friend Clarence Bass

A fellow author, a fellow lawyer,
and a one-of-a-kind fitness guru



Preface

For this fifth edition, all references to amended Articles 2 and 2A have
been deleted. As White and Summers put it so succinctly in the 2010 edition
of their Hornbook, “Amended Article 2 is dead.” Despite its approval by
NCCUSL and ALI in 2003, Amended Article 2 has not been enacted in any
state. Therefore, all references to Article 2 are to the 1972 version of that
Article.

However, the primary citation for Article 1 remains revised Article 1,
reflecting the reality that revised Article 1 has become the law in 40 states
and has been introduced in a couple of others. When there is a different
statutory citation to the same principle in the pre-revised version of Article 1,
the parallel cite is noted parenthetically.

As with the previous editions, this book follows the format of Lynn
LoPucki and Elizabeth Warren's Secured Credit book in three significant
ways that distinguish it from previous works in the area. First, the materials
are organized into 28 class-sized assignments. The approach in this book is
even more flexible, however, in that the book is suitable for either a two-
hour or a three-hour sales course. For those teaching a three-hour sales
course, 12 of the 28 assignments have enough problems in the problem
set to occupy two classes, rather than just one. For those teaching a two-
hour sales course, the Teacher’s Manual provides a syllabus that indicates
which problems the teacher should skip in the “double-class” problem sets
so that the two-hour teacher can simply teach all 28 assignments in just
one class each.

Second, the materials are designed for class sessions devoted exclusively
to problem-solving rather than to lecture or analysis of cases. Accordingly,
the assignments contain relatively few cases. To ensure that the cases
present issues of significance in current commerce, the majority of the
cases come from the mid-1990s or later.

The third significant feature of the materials is the systems perspective
shared with the Secured Credit book, the Law of Debtors and Creditors
casebook by Elizabeth Warren and Jay Westbrook, and Payment Systems and
Other Financial Transactions by Ronald Mann. That perspective emphasizes
the institutions and mechanisms that market participants use to conduct
their transactions. That perspective is furthered in the sales material in at
least three ways: (1) I conducted over three dozen extensive interviews
with players in the sales system and incorporated the findings of those
interviews throughout the material; (2) The material includes a number of
provisions from actual sales documents and forms, which should help to
give students a feel for how the system works in practice; (3) Newspaper

xvii



xviii Preface

excerpts are included in some of the assignments to give illustrations of
how the sales system affects real people in the real world.

In addition, this book’s coverage of sales systems encompasses not just
the domestic sale of goods, but also leases, international sales, and real
estate sales. These latter three systems are similar in many respects to the
domestic sale of goods system, but there are some important differences
that are explored in several of the assignments.

This book’s goal at all points is to provide students with two things: the
ability to see the grand structure of the existing systems that are covered
in this book, and the ability to pick up and use new systems that develop
in the years to come.

Daniel Keating

October 2011
St. Louis, Missouri
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