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Foreword

EC competition and telecommunications law is a constantly changing and dynamic
area. The telecommunications legislative environment has significantly changed
since the first edition of this book was published in 2002. Therefore, the second
edition represents more than a mere update of the previous one. Indeed, in the first
edition we provided an analysis of both the old and the new framework of 2002.
Implementation and enforcement by the Member States, the Commission and the
Courts remained to be seen. Since then, the 2002 regulatory framework has entered
into force and has been transposed into national law.

The regulatory framework set up in 2002 involved a major overhaul in the
regulatory approach, linking sector-specific regulation and competition law in a
novel way. The previous, more mechanistic approach to regulation was replaced by
an economic approach under which regulation is based on competition law prin-
ciples. It requires national regulators to conduct ‘market reviews’ in order to
determine whether a particular market should be regulated. The market review
process is subject to scrutiny by the Commission under the Community consulta-
tion mechanism established under Article 7 of Framework Directive. This process
of cooperation between national authorities and the Commission shaped up to the
‘heart’ of the market review process and at the same time to the most important
control mechanism used by the Commission.

Meanwhile, the Commission decided again to revise the current rules of
the 2002 regulatory framework. The results of that review were released on
13 November 2007. The 2007 review proposals respond to various challenges
that developed since the 2002 regulatory framework was agreed.

In principle, the Commission has acknowledged that good progress is being
made in creating a Single Market for electronic communications. Notwithstanding
this, the Commission has indicated within the framework of the current review that
it has detected a number of weak points in this essentially positive development.
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The Commission has identified two major problem areas in current EC com-
mumcat10ns legislation in the relevant area of market regulation in the Single
Market.' From the Commission’s perspective, the present decentralized regulatory
system has two major flaws, which are being attributed to the fact that EC rules are
being applied by 27 different national regulatory systems. First, there is a segmen-
tation of the Single Market into individual, national markets. Second, there is a
general lack of consistency in the application of the regulatory framework.?

These undesirable developments which the Commission deems to have
observed in the Single Market are to be countered by making amendments in

the area of the market regulation process and to the institutional organization of
regulation at Community level.

As part of the current review of the regulatory framework for the telecommu-
nications sector under Community law, the institutional aspects of regulation have
become the focus of dxscussmns at the Commission. In its amendment proposals
on the regulatory framework® the Commission suggested that an EC regulatory
agency (European Electronic Communications Market Authority, EECMA) be set
up for telecommunications markets. According to the Commission’s proposals,
EECMA will be involved in a number of different areas of the revised market
regulation process, acting in a consultative capacity.* EECMA would be a body
with a legal personality of its own. The proposal of EECMA relies on a centralized

system of regulating markets and follows the concept of already established
European Agencies.

Cf. the Commission’s reasoning in Document COM (2007) 699 final, 5.

Cf. the Commission’s reasoning on amendment proposals, COM (2007) 696 final, 9.

Cf. proposal for a Directive of the European Parliament and of the Council to amend Directive
2002/21/EC on a common regulatory framework for electronic communications networks and
service; Directive 2002/19/EC on access to, and interconnection of, electronic communications
and associated facilities and Directive 2002/20/EC on the authorization of electronic commu-
nications networks and services, COM (2007) 697 final; proposal for a Directive of the European
Parliament and of the Council to amend Directive 2002/22/EC on universal service and users’
rights relating to electronic communications networks and services; Directive 2002/58/EC
concerning the processing of personal data and the protection of privacy in the electronic com-
munications sector; Regulation (EC) No. 2006/2004 of the European Parliament and of the
Council on cooperation between national authorities responsible for the enforcement of consumer
protection laws, COM (2007) 698 final and the proposal for a Regulation of the European
Parliament and of the Council on the establishment of the European Authority for Rates estab-
lishing the European Electronic Communications Market Authority, COM (2007) 699 final.
4. Prof. Dr Christian Koenig, editor of this book, and Sascha Loetz, lawyer, presented an alternative
proposal on the implementation of cooperation of national regulatory authorities in the telecom-
munications sector commissioned by the Federal Network Agency, which is now being reviewed
by the European Parliament. The proposal relies on a decentralized system and wants to establish
a ‘Joint Body of national regulatory authorities’ which would be set up as an association of
national regulatory authorities that would not be part of the direct or indirect Community admin-
istration. Cf. Koenig, Loetz & Fechtner, ‘Do We Really Need a European Agency for Market
Regulation?’, [2008] Intereconomics 4/43, 226-235.

Dl
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Furthermore, the Commission proposes that amendments be made to the five
core Directives of the regulatory framework. The amendments relate mainly to the
process of market regulation as defined in Articles 15 and 16 of the Framework
Directive and to the consultation and consolidation process outlined in Article 7 of
the Framework Directive.

By amending Article 15(1) of the Framework Directive, the Commission is to
be given the right to define the Markets Recommendation unrestricted from the
constraints of specifications imposed by the legislator.” With regard to transnational
markets, the Commission would be fully responsible for the market definition and
market analysis process and for the imposition of ex ante obligations.® The right to
conduct market analysis and to impose ex ante obligations in the markets referred to
in the Markets Recommendation would also be granted to the Commission if the
national regulatory authorities are unable to do so within a certain timeframe.’

Furthermore, the Commission intends to expand the veto procedure outlined
in Article 7(4) of the Framework Directive to include the imposition of ex ante
obligations under the existing intervention prerequisites, which would enable the
Commission to prevent national regulatory authorities from drawing up proposals
for measures at all three levels of market regulation. In addition, the Commission is
also to be granted the right to take a decision, requiring the national regulatory
authority to impose a specific obligation under Articles 9 to 13a of the Access
Directive and Article 17 of the Universal Service Directive within a given
time-limit.®

By doing so, the Commission is breaking new ground in this sector of the
Single Market, as up to now, the so-called dual regulatory approach in these
industries has provided for harmonization by aligning national legal bases and
liberalizing the markets. These harmonization measures are being supported in
the current legislation at the administrative level only.

In a departure from this current regulatory approach, the Commission has now
proposed not only the establishment of a European regulatory agency, but also
essential extensions of her competences to intervene in national market review
procedures. Especially, expanding the Commission’s veto power to ex ante obli-
gations and the Commission new power to impose ex ante obligation is viewed in
an exlremely critical light, when considering aspects of proportionality and neces-
sity.” In accordance with the Framework Directive, it is for the national regulatory

5. The current version of Art. 15 para. 1 of the Framework Directive at least makes provision for
the market definition to be based on the list in the Annex to the Framework Directive, cf. Art. 15
para. 1 sentence 2 of the Framework Directive.

6. Cf. Art. 15 para. 4 in conjunction with Art. 16 para. 5 of the new version of the Framework
Directive.

7. Cf. Art. 16 para. 7 of the new version of the Framework Directive.

Cf. Art. 7 para. 8 of the new version of the Framework Directive.

9. Cf. the study by Hogan & Hartson and Analyses ‘Preparing the next steps in regulation of
electronic communications’, Jul. 2006, 156 ff. which was commissioned by the European
Commission via <http://ec.europa.eu/information_society/policy/ecomm/doc/info_centre/studies_
ext_consult/next_steps/regul_of_ecomm_july2006_final.pdf>.

(o]
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authorities to analyze relevant markets and impose proportionate obligations. It is
thus assumed that market conditions in the Member States are not sufficiently
homogenous to allow a community-wide definition, analysis and choice of obliga-
tions. Within this context, this edition intends to provide an in-depth analysis of the
2002 regulatory framework as applied and enforced to date, as well as a first
analysis of the review proposals and of the differences that remain despite the
EC’s ongoing harmonization efforts. We have revised all chapters completely
and exchanged some of them to set priority on the content of the new regulatory
framework for electronic communications.

Until this book was first published, there was no work that attempted to ana-
lyze EC competition and telecommunications'® law across all the major areas of
general competition law comprising general antitrust, merger control and state aid
as well as the specific harmonization rules pertaining to these markets. At the time
of writing of the first edition, our ambition has been to fill this gap. For this
purpose, we have covered again both institutional and substantive law on the
international and EC levels. In a number of cases we have also included the rel-
evant EC media and EC communications law, although we continue to believe that
even where the regulatory frameworks of those two fields coincide with that of EC

telecommunications law, differences among them remain too steep to allow for a
profound joint coverage.

Prof. Dr Christian Koenig, LL.M.
Director of the Center for European Integration Studies

10. At the European level the word ‘telecommunications’ has been broadly replaced by ‘commu-
nications’, as a legal and regulatory term designating all forms of services, infrastructure and
equipment used for sending, transmitting and receiving information via broadcasting or tele-
phony. However, this term has not yet been adopted by the industry sector or by the general
public, and is therefore not interchangeable with ‘telecommunications’ within the meaning of

this book. Cf. I. Walden & J. Angel (eds), “Telecommunications Law and Regulation’ [2005],
Oxford, UK, 3 et seq.
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The editors would like to thank the individual authors for producing excellent
chapters. All views expressed in this book are personal to the authors.

We acknowledge with gratitude the valuable contribution of Henrike Oertel to
this book and we extend our thanks also to Ana Trias, Sonja Fechtner, Barbara
Hurter, Christopher Hasenkamp and David Huthmacher. To those who have
encouraged and supported us, we extend our thanks too.

The law is at 30 July 2008, save as otherwise stated.

We depend on our readers to direct comments and suggestions for the
improvement of subsequent editions directly to us at the following address:

Prof. Dr Christian Koenig, LL.M.
Center for European Integration Studies
Walter-Flex-Stra3e 3

D-53113 Bonn

Germany

Phone: +49-228-73-49-58

Fax: +49-228-73-18-93

Email: profkoenig@gmx.de

Prof. Dr Christian Koenig LL.M., Dr Andreas Bartosch,
Jens-Daniel Braun and Marion Romes, LL.M.
Bonn/Brussels, 30 July 2008



Notes on Editors and Contributors

Dr Andreas Bartosch is partner in the Brussels office of the German law firm of
KRP Kemmler Rapp Bohlke where he has been focussing on competition law
matters, in particular State aid, antitrust and merger control law for the past ten
years. He lectures on competition law at the Rheinische Friedrich-Wilhelms-
Universitit in Bonn and has served as a visiting professor to a number of further
universities in Europe. He has extensively published on various European and
German competition law issues. In mid 2002 he founded the special-interest journal

‘European State Aid Law Quarterly’ (EStAL) as well as the ‘European State Aid
Law Institute’ (EStALI).

Glenn Baumgarten, LL.M. (London) is Senior Counsel at the Group Headquar-
ters of Deutsche Telekom in Bonn mainly concerned with competition and tele-
communications law matters as well as major litigation. Prior to this, he was Senior
Associate in the Telecommunications, Media and Technology Group at a leading
international law firm in Frankfurt. He studied law in Bochum, Miinster (obtaining
a certificate in Information, Telecommunication and Media Law) and London
(Master of Laws). Additionally, he worked as trainee lawyer inter alia at the
German Federal Cartel Office in Bonn, Hengeler Mueller in Diisseldorf and
Clifford Chance in Hong Kong as well as academic assistant at the University
of Miinster and Clifford Chance in Diisseldorf. He is author and co-author of
several publications in the field of telecommunications law.

Dr Alexandra Brandenberg, LL.M. is associate at the international law firm
Hunton & Williams LLP in Brussels mainly concerned with telecommunications
law, energy law, and competition law matters. Prior to this, she was senior research
assistant at the University of Diisseldorf (Center of Information and Technology
Law — ZfI) and earned a doctorate in the field of telecommunications law. She
studied law in Saarbriicken and Berlin and acquired a Master of Laws degree in



x1 Notes on Editors and Contributors

intellectual property rights at the University of Diisseldorf. Additionally,
she worked as an academic assistant at Salans Berlin and Clifford Chance in
Diisseldorf as well as a trainee lawyer at Loschelder in Cologne and Baker &
McKenzie in Frankfurt. She is author and co-author of several publications in
the field of telecommunications law.

Jens-Daniel Braun currently serves as a judge at the local court in Marburg
(‘Amtsgericht Marburg’) in Germany where he hears both criminal and civil
cases. From 2001 to 2006 he has been working as a research associate at the Center
for European Integration Studies (ZEI) at the University of Bonn. He studied law
at the University of Marburg (Germany) and at the University of Kent (UK). His

interests include EC State aid law and EC telecommunications law. He has pub-
lished widely in these areas.

Ralf Capito, LL.M. is regulatory counsel with Vodafone D2 where he deals with
all issues related to telecommunications, media and competition law. From 2001 to
2005, he worked as a research assistant at the Center for European Integration
Studies (ZEI) in Bonn. He has studied law at the University of Marburg (Germany)
and at the University of Nottingham (UK) where he obtained his Master’s degree
in European Law in 2001. Additionally, he worked as trainee lawyer inter alia at
the European Commission in Brussels. Ralf Capito has contributed to numerous
publications in the area of telecommunications and competition law.

Daniel Francis is an associate at Hunton & Williams where he advises on both
European Union and United States competition law as a member of the firm’s
Global Competition Practice. He counsels multinational clients in antitrust and
merger cases, as well as in other complex commercial litigation matters at the trial
and appellate level. His clients include major companies from the transportation
and defense sectors, as well as the entertainment and electronic media industries.
Mr. Francis holds a degree in law from Trinity College, Cambridge and an LL.M.
from Harvard Law School. He taught a course in European Union law and political
science at Harvard College in 2007 before joining Hunton & Williams in 2008.
He is a member of the New York State Bar.

Dirk Grewe, LL.M. is Senior Regulatory Counsel at the Headquarters of E-Plus-
Gruppe in Diisseldorf and mainly concerned with the group’s EU telecommunica-
tions and competition law matters. From 2003 to 2006, he worked for the European
Commission’s DG Competition in the Information, Communication and Media
Directorate. Beforehand, Mr Grewe had been the in-house counsel of the German
Association of Telecommunications and Value-Added Service Providers. He stud-
ied law in Miinster, Diisseldorf as well as in Hannover and Leuven (Master of
Laws). As a legal trainee Mr Grewe inter alia worked at a publishing house in
Diisseldorf and at the European Commission in Brussels.

Robert Klotz is partner of the international law firm Hunton & Williams LLP in
Brussels. He is mainly concerned with all aspects of German and EC regulatory
and competition law counselling and litigation with particular focus on energy and



Notes on Editors and Contributors xli

telecommunications clients. He started his career with the law firm Epp, Gebauer &
Kiihl, Strasbourg (France). Then he joint the European Commission in Brussels
where he worked first at the DG Enterprise in the General Policy Unit, then at the
DG General Telecommunication and Post Unit and lastly at the Competition
Directorate-General, Energy and Water Unit. He studied law at the University
of Hamburg and at the University of Montpellier, France, D.E.A. Droit des
Affaires. He is author of numerous publications, mainly on the European law of
telecommunications and energy regulation.

Prof. Dr Christian Koenig, LL.M. (LSE) is Director at the Center for European
Integration Studies (ZEI) in Bonn since 1999. He studied law in Berlin and Mainz
and took a Master of Laws at the London School of Economics (LSE). He worked
in an international law firm before he finished his habilitation in Marburg in 1993.
Since then he held professorships of law in Mainz and Marburg and now in Bonn.
As author and co-author of numerous publications as well as in his research work
and seminars, he focuses on the interaction of German economic law with
European community law, especially on State aid control, the European law of

telecommunications and energy regulation and on the regulation of European
health markets.

Dr Grace Nacimiento, LL.M. is Partner at the law firm of B.B.O.R.S Kreuznacht
Rechtsanwiilte in Diisseldorf and practices mainly public law with a focus on
telecommunications, media and Internet law and regulation. Previously, she
worked with Baker & McKenzie and White & Case and headed a Regulatory
Group in the legal department of a major telecommunications company where
she was responsible for European and international frequency regulation. She
studied law in Heidelberg before obtaining her masters in international legal stud-
ies at Emory University in Atlanta, U.S.A, and earning her doctorate at the Uni-
versity of Heidelberg. She advises companies in the communications sector
focusing, among others, on national and European frequency management, has

authored numerous publications in this field and lectures on radio spectrum man-
agement at the University of Bonn.

Silke Obst, DAP (ENA) is Coordinator at the DG Competition in Brussels. Her
main field of work are anti-trust and regulatory cases in the telecommunications,
postal, energy, IT and financial services and in the pharmaceutical sectors. Prior to
her current assignment, Silke worked in DG Competition’s sectoral unit for tele-
communications (C-1) and policy directorate (A). Before joining the European
Commission, Mrs Obst worked for a leading international law firm in Brussels
and Paris specializing in competition and corporate law. She was educated in
Germany (Miinster, Freiburg) and France (ENA, Sorbonne). Between 1997 and

1999 she worked as an academic assistant at the University of Freiburg in the area
of public law.

Lambros Papadias, LL.M. is qualified lawyer specialized in European law
(LLM - College of Europe, Bruges). He started his career with a leading
international law firm in Brussels, and then served as a ‘Référendaire’ at the



