GARY B.BORN |

L

SECOND EDITION

VOLUME 11
INTERNATIONAL ARBITRAL PROCEDURES

@ Wolters Kluwer

Law & Business



INTERNATIONAL COMMERCIAL

ARBITRATION

SECOND EDITION
2014

VOLUME II: INTERNATIONAL ARBITRAL PROCEDURES

Gary B. Born

&), Wolters Kluwer

Law & Business




Published by:

Kluwer Law International

PO Box 316

2400 AH Alphen aan den Rijn
The Netherlands

Website: www.kluwerlaw.com

Sold and distributed in North, Central and South America by:
Aspen Publishers, Inc.

7201 McKinney Circle

Frederick, MD 21704

United States of America

Email: customer.service@aspenpublishers.com

Sold and distributed in all other countries by:
Turpin Distribution Services Ltd.

Stratton Business Park

Pegasus Drive, Biggleswade

Bedfordshire SG18 8TQ

United Kingdom

Email: kluwerlaw@turpin-distribution.com

Printed on acid-free paper.

Volume I: ISBN 978-90-411-5220-6
Volume II: ISBN 978-90-411-5221-3
Volume I11: ISBN 978-90-411-5222-0
Three-volume set: ISBN 978-90-411-5219-0

© 2014 Kluwer Law International BV, The Netherlands

All rights reserved. No part of this publication may be reproduced, stored in a retrieval
system or transmitted in any form or by any means, electronic, mechanical photocopying,
recording, or otherwise, without written permission from the publisher.

Permission to use this content must be obtained from the copyright owner. Please apply to:
Permission Department, Wolters Kluwer Legal, 76 Ninth Avenue, 7th Floor, New York, NY
10011-56201, USA. Email: permissions@kluwer.com

Printed and Bound in the United Kingdom



INTERNATIONAL COMMERCIAL

ARBITRATION




For Beatrix, Natascha and Jedidiah, again.

G.B.B.



Acknowledgments to Second Edition

As with the First Edition of this treatise, I owe much greater debts for this Second
Edition than these acknowledgements can describe. This treatise took as its point of
departure the works of other authors — Pieter Sanders, Francis Mann, Pierre Lalive,
Gunnar Lagergren, Philippe Fouchard, Berthold Goldman, Emmanuel Gaillard,
Michael Reisman, Jan Paulsson, Rusty Park, Laurie Craig, Albert Jan van den Berg,
Alan Redfern and Martin Hunter, Stephen Schwebel, Peter Schlosser, Howard
Holtzmann, Catherine Rogers and many others — which addressed the central aspects
of the international arbitral process. The treatise, and this Second Edition, also
benefited enormously from faculty and students too numerous to list — at St. Gallen
University, the Harvard Law School, the University of Pennsylvania Law School, the
National University of Singapore, Tsinghua Law School, the Georgetown Law Center,
the Peking University School of Transnational Law, the University of Virginia School
of Law, King’s College and Stanford Law School — all of whom contributed in a
multitude of ways to the development of my own thoughts on international
arbitration. The treatise was also improved substantially by the thoughtful comments
on early drafts of large numbers of colleagues and competitors around the world,
again too numerous to identify individually, who gave very generously of their time
and experience. My publishers at Kluwer Law International, including particularly
Gwen de Vries, have also assisted throughout in bringing this treatise to print.

This Second Edition also owes much to the exceptional research assistance and
tireless efforts of my colleagues, including in particular Marc Lee and Lena Wong,
without whose exceptional, devoted and talented help this edition would not have
been possible. I also benefited greatly from the aid of Brian Jacobi, as well as Natalia
Adnan, Fanny Albrecht, Francisco Amallo, Mary Arutyunyan, Maria Banda, Iva Bayliss,
Kenneth Beale, Olga Besperstova, Simon Bienvenu, Sadie Blanchard, Nicolas Boittin,
Olga Braeuer, Irene Brits, Lionel Bugmann, Ben Burnham, Johanna Bistgens,
Charlie Caher, Kerry Carroll, Brendan Casey, Danlin Chang, Shingirirai Chaza, Aaron
Chickos, Olivia Chriqui, Oliver Cojo, Daniel Costelloe, Nicolas Costabile, Anna
Cowan, Amanda Dakouré, Kate Davies, Claire Debourg, Marie-Odile Désy, Henrik
Dornscheidt, Robert Doélling, Scheherazade Dubash, Michael Dunmore, Gail Elman,
Marc Epstein, Tomas Furlong, Thomas Fiihrich, Sarah Ganslein, Sarah Ganz, René
Gayle, Dana Green, Franziska Grote, Steven Helton, Anna Holloway, Matthew
Howard, Christopher Howitt, Emilie Hu, Kevin Huber, Eleanor Hughes, Fei Jieqiong,
Michal Jorek, Alisa Kashentseva, Rachael Kent, Tebogo Ketshabile, David Khachvani,
Valeriya Kirsey, Jeremie Kohn, Ulyana Korzhevych, Marleen Kruger, Philipp Kunick,
Sophia Lange, Alejandro Leanez, Sabrina Lee, Justin Li, Timothy Lindsay, James
Little, Adriana Lombardo, Isabella Mac-Auliffe, Ivan Macorig, Artemis
Malliaropoulou, Benedetta Marino, Peter Martin, Diego Martinez, Peter Meinecke,
Anjali Mohan, Danielle Morris, Juan Pablo Moyano Garcia, Alexandra Muller, Insa



viii Acknowledgments

Miiller, Victoria Narancio, Joshua Nelson, Ivana Obucina, Stratos Pahis, Ashley
Pappin, Anne-Sophie Petitdemange, Marija Petrovic, Stefanie Pfisterer, Désirée Prantl,
Ashique Rahman, Nausheen Rahman, Bartholomdus Regenhardt, Patricia Regules,
Katharina Riedl, Antoinette Robinson, Claudio Salas, Stephanie Sarzana, Frederic
Savoie, Marija Scekic, Maxi Scherer, Moritz Seiler, Valikhan Shaikenov, Tiago
Andreotti E Silva, Amélie Skierka, Thomas Snider, Elizabeth Song, Suzanne Spears,
Sonja Sreckovic, Marik String, Jihye Sung, Lisa Tomas, Inan Uluc, Giulio Valz-Gen,
Zachary van Horn, Siddharth Velamoor, Ema Vidak Gojkovic, Christina von Post, Di
Wang, Penelope Ward, Florian Wessel, Sarah Wheeler, Derek Zhu, Maurice
Zomorrodi and Igor Zubov.

Tireless and resourceful library and research assistance was provided by Sally Charin,
Petra Zahnhausen and Kevin Mottram, while excellent and unfailingly cheerful
secretarial assistance was provided by Sally Anniss, Julia Bassett, Linda Brann, Katrin
Frach, Joanne Gilpin, Ece Girginok, Jennifer Hill, Kathleen Howard, Sabrina
Napieraj, Hayley Richardson and Iris Spitzwieser.

Gary B. Born
London



About the Author

Gary B. Born is the world’s leading authority on international commercial arbitration
and international litigation. He is the author of numerous works on these subjects,
including /nternational Arbitration and Forum Selection Agreements: Drafting and
Enforcing (4th ed. 2013), International Arbitration: Law and Practice (2012),
International Arbitration: Cases and Materials (2011), International Civil Litigation
in United States Courts (5th ed. 2011), International Commercial Arbitration (1st ed.
2009) and International Commercial Arbitration: Commentary and Materials (2d ed.
2001). Mr. Born has been practicing for over thirty years in the fields of international
arbitration and litigation in Europe, the United States, Asia and elsewhere.



Summary of Contents

VOLUME I

Introduction

Chapter 1

Overview of International Commercial Arbitration

§1.01 History of International Arbitration

§1.02 Objectives of International Commercial Arbitration

§1.03 Increasing Use of International Commercial Arbitration

§1.04 Overview of Contemporary Legal Framework for International Commercial
Arbitration

§1.05 Theories of International Arbitration

§1.06 Overview of Sources of Information About International Arbitration

PART I

INTERNATIONAL ARBITRATION AGREEMENTS

Chapter 2

Legal Framework for International Arbitration Agreements

§2.01 Introduction

§2.02 Definition of “Agreement to Arbitrate”

§2.03 Other Jurisdictional Requirements Affecting Legal Regime Applicable to
International Arbitration Agreements

§2.04 Relevance of Arbitral Seat to Legal Framework Governing International Arbitration
Agreements

Chapter 3

International Arbitration Agreements and Separability Presumption

§3.01 Introduction

§3.02 Development of Separability Presumption

§3.03

Applications of Separability Presumption

Chapter 4
Choice of Law Governing International Arbitration Agreements

§4.01
§4.02

§4.03
§4.04

§4.05
§4.06

§4.07
§4.08

§4.09

Introduction

Consequences of Separability Presumption for Choice of Law Applicable to
International Arbitration Agreements

Issues Governed by Law Applicable to International Arbitration Agreements
Choice-of-Law Rules Applicable to Formation and Substantive Validity of
International Arbitration Agreements

Choice of Law Governing Nonarbitrability

Choice-of-Law Rules Applicable to Formal Validity of International Arbitration
Agreements

Choice-of-Law Rules Applicable to Capacity to Conclude International Arbitration
Agreements

Choice-of-Law Rules Applicable to Authority to Conclude International Arbitration
Agreements

Choice-of-Law Rules Applicable to Interpretation of International Arbitration
Agreements

6
70
93

97

214
218

225

229
229
240

293
345
349
350

354
401

472

473

475
489

490
597

617



xii

Chapter 5

Formation, Validity and Legality of International Arbitration Agreements

§5.01 Introduction

§5.02 Formal Validity of International Arbitration Agreements

§5.03 Capacity to Conclude International Arbitration Agreements

§5.04 Formation of International Arbitration Agreements

§6.05 Incorporation of Arbitration Agreements

§5.06 Substantive Validity of International Arbitration Agreements

§5.07 Severability of Invalid Provisions of Arbitration Agreement

§5.08 Failure to Comply With Pre-Arbitration Procedural Requirements

§5.09 Existence of “Dispute” Within Meaning of Dispute Resolution Agreement

Chapter 6

Nonarbitrability and International Arbitration Agreements

§6.01 Introduction

§6.02 Nonarbitrability in International Arbitration Conventions

§6.03 Nonarbitrability in National Arbitration Legislation

§6.04 Applications of Nonarbitrability Doctrine

§6.05 Choice of Law Governing Nonarbitrability

§6.06 Future Directions: Nonarbitrability Doctrine

§6.07 Sua Sponte Consideration of Nonarbitrability Issues by Arbitral Tribunal

§6.08 Judicial “Supervision” of Arbitral Consideration of Public Law Claims

Chapter 7

International Arbitration Agreements and Competence-Competence

§7.01 Introduction

§7.02 Power of International Arbitral Tribunals to Consider and Decide Disputes
Concerning Their Jurisdiction

§7.03 Allocations of Jurisdictional Competence in Different National Legal Regimes

§7.04 Choice of Law Governing Competence-Competence Issues

§7.05 Timing and Procedural Disposition of Jurisdictional Disputes by Arbitral Tribunal

Chapter 8

Effects and Enforcement of International Arbitration Agreements

§8.01 Introduction

§8.02 Positive Legal Effects of International Arbitration Agreements: Obligation to
Arbitrate in Good Faith

§8.03 Negative Legal Effects of International Arbitration Agreements: Obligation Not to
Litigate Arbitrable Disputes

§8.04 Court Orders Enjoining Arbitration: Anti-Arbitration Injunctions

Chapter 9

Summary of Contents

Interpretation of International Arbitration Agreements

£9.01
§9.02
£9.03
§9.04
£9.05
§9.06

Chapter 1

Introduction
Scope of Arbitration Agreement

International Arbitration Agreements Incorporating Institutional Arbitration Rules

Exclusivity of Arbitration Agreement

Choice of Law Applicable to Interpretation of Arbitration Agreement
Allocation of Competence to Decide Disputes Over Scope of International
Arbitration Agreement

0

Parties to International Arbitration Agreements

§10.01
§10.02
§10.03

§10.04

Introduction

Legal Bases for Binding Non-Signatories to International Arbitration Agreements

Future Directions: Legal Bases for Binding Non-Signatories to Arbitration
Agreements
Formal Validity and Non-Signatories

636
637
656
722
738
818
833
914
916
942

943
944
946
957
973
1039
1039
1043
1044

1046
1047

1051
1076
1237
1239

1253
1253

1254

1270
1306

1317
1317
1318
1388
1393
1394

1399
1404
1406

1418

1484
1489



Gary B. Born

§10.05
§10.06
§10.07
§10.08

PART I1

Choice of Law Governing Parties to Arbitration Agreement

Allocation of Competence to Determine Parties to Arbitration Agreement
Arbitration in Corporate and Partnership Contexts

Class Arbitrations

VOLUME I

INTERNATIONAL ARBITRAL PROCEDURES

Chapter 11

Legal Framework for International Arbitral Proceedings

§11.01 Introduction

§11.02  Jurisdictional Requirements of International Arbitration Conventions and
National Arbitration Legislation

§11.03  Concept and Legal Significance of Arbitral Seat

§11.04  Location of Arbitral Seat Not Ordinarily Affected by Holding Hearings
Elsewhere for Convenience

§11.05  Choice of Procedural Law of Arbitration

Chapter 12

Selection, Challenge and Replacement of Arbitrators in International Arbitration

§12.01  Selection of Arbitrators

§12.02  Number of Arbitrators

§12.03  Procedures for Selecting Arbitrators

§12.04
§12.05
§12.06
§12.07

Restrictions on Arbitrators’ Identities

Independence and Impartiality of Arbitrators
Procedures for Challenging and Replacing Arbitrators
Truncated Tribunal

Chapter 13

Rights and Duties of International Arbitrators

§13.01  Introduction

§13.02 Status of International Arbitrators

§13.03 International Arbitrator’s Contract

§13.04  Obligations of International Arbitrators

§13.05  Remedies for International Arbitrator’s Failure to Comply With Obligations

§13.06  Rights of International Arbitrators

§13.07  Role of Presiding Arbitrator

§13.08  Choice of Law Governing International Arbitrators’ Obligations, Rights and
Protections

§13.09  Proposals for Licensing and Regulation of International Arbitrators

Chapter 14

Selection of Arbitral Seat in International Arbitration

§14.01 Introduction

§14.02  Importance of Selection of Arbitral Seat

§14.03  Parties” Autonomy to Select Arbitral Seat

§14.04  Interpretation and Validity of Agreement on Arbitral Seat

§14.05  Choice of Law Governing Interpretation and Validity of Agreement on Arbitral
Seat

§14.06  Allocation of Competence Over Disputes Concerning Validity or Interpretation
of Agreement on Arbitral Seat

§14.07  Selection of Arbitral Seat by Arbitral Institution or Arbitral Tribunal in Absence
of Agreement by Parties

§14.08  Competence of National Courts to Select Arbitral Seat in Absence of Agreement

by Parties

xiii

1491
1500
1503
1506

1636
1638
1664
1679
1737
1760
1913
1955

1962
1963
1964
1975
1986
2011
2018
2040

2046
2047

2051
2052
2055
2067
2073



Xiv Summary of Contents

Chapter 15

Procedures in International Arbitration

§15.01 Introduction

§15.02  Parties’ Autonomy to Determine Procedures in International Arbitration

§15.03  Arbitral Tribunal’s Discretion to Determine Procedures in International
Arbitration

§15.04 Mandatory Procedural Requirements in International Arbitration

§15.05  Waiver of Procedural Rights in International Arbitration

§15.06  Judicial Non-Interference in International Arbitral Proceedings

§15.07  Procedural Conduct of International Arbitral Proceedings

§15.08  Major Procedural Steps in International Arbitral Proceedings

§15.09  Evidentiary Rules and Burden of Proof

§15.10  Arbitrators’ Authority to Impose Sanctions

Chapter 16

Disclosure in International Arbitration

§16.01 Introduction

§16.02  Disclosure Powers of International Arbitral Tribunals

§16.03  Role of National Courts in Obtaining Evidence for Use in International
Arbitrations

Chapter 17

Provisional Relief in International Arbitration

§17.01  Introduction

§17.02  Provisional Measures Ordered By International Arbitral Tribunals

§17.03  Judicial Enforcement of Provisional Relief Ordered by Arbitrators

§17.04  Provisional Relief Ordered by National Courts in Aid of International Arbitration

Chapter 18

Consolidation, Joinder and Intervention in International Arbitration
§18.01 Introduction

§18.02  Multi-Party Issues in International Arbitral Proceedings
§18.03  Multi-Contract Issues in International Arbitral Proceedings

Chapter 19

Choice of Substantive Law in International Arbitration

§19.01 Introduction

§19.02  Arbitrators’ Authority to Select Applicable Substantive Law

§19.03  Choice of Substantive Law Governing Merits of Parties’ Dispute in Absence of
Agreement on Applicable Law

§19.04  Choice of Law Governing Merits of Parties’ Dispute Pursuant to Choice-of-Law
Agreements

§19.05  Interpretation and Content of Choice-of-Law Agreements

§19.06  Choices of Substantive Law in Choice-of-Law Agreements

§19.07  Amiable Composition and Ex Aequo et Bono

§19.08  Minimal Judicial Review of Arbitrators’ Choice-of-Law Decisions

§19.09  Procedural Issues in Arbitrators’ Choice of Applicable Law

Chapter 20

Confidentiality in International Arbitration

§20.01 Introduction

§20.02  Confidentiality of International Arbitrations Under International Arbitration
Conventions

§20.03  Confidentality of International Arbitrations under National Law

§20.04  Confidentiality of International Arbitrations Under Institutional Rules

§20.05  Confidentiality Orders by Arbitral Tribunal

§20.06  Confidentiality of Arbitrators’ Deliberations

2120
2123
2130

2144
2154
2186
2189
2197
2213
2306
2315

2319
2320
2322

2395

2424
2426
2428
2511
2522

2564
2565
2570
2612

2614
2616
2619

2625

2670
2735
2746
2770
2776
2778

2779
2780

2783
2784
2802
2807
2809



Gary B. Born

£20.07
§20.08
§20.09
§20.10
§20.11

Confidentiality of Arbitral Hearings

Choice of Law Governing Confidentiality

Arbitral Tribunal’s Competence with Regard to Confidentiality

Future Directions: Confidentiality in International Commercial Arbitration
Confidentiality in Investor-State Arbitration

Chapter 21
Legal Representation and Professional Conduct in International Arbitration

§21.01
§21.02
§21.03
§21.04

PART III

Parties’ Right to Representation in International Arbitration

Parties’ Exercise of Rights to Representation in International Arbitration
Professional Conduct of Legal Representatives in International Arbitration
Standards of Professional Conduct for International Arbitrators

VOLUME 11

INTERNATIONAL ARBITRAL AWARDS

Chapter 22
Legal Framework for International Arbitral Awards

§22.01
§22.02

§22.03
§22.04

Introduction

Applicability of International Arbitration Conventions and National Arbitration
Legislation to International Arbitral Awards

Limits on Forums for Seeking Recognition or Enforcement of Arbitral Awards
Limits on Forums for Seeking Annulment of International Arbitral Awards

Chapter 23
Form and Contents of International Arbitral Awards

§23.01
§23.02
§23.03
§23.04
§23.05
$23.06
§28.07
$23.08
§23.00

Categories of International Arbitral Awards

Formal Requirements for International Arbitral Awards

Requirement that International Arbitral Awards Be Reasoned
Majority Awards and Awards by Presiding Arbitrator

Separate, Concurring and Dissenting Opinions

Time Limits, Service and Publication of International Arbitral Awards
Relief Granted in Arbitral Awards

Awards of Costs of Arbitration and Legal Representation

Awards of Interest

Chapter 24
Correction, Interpretation and Supplementation of International Arbitral Awards

§24.01
§24.02
§24.08
§24.04
§24.05
§24.06
§24.07
§24.08

Introduction

Functus Officio Doctrine

Correction of International Arbitral Awards

Interpretation of International Arbitral Awards

Supplementation of International Arbitral Awards

Remission of International Arbitral Award to Arbitral Tribunal
Revocation or Revision of Fraudulently-Obtained Arbitral Awards
Institutional Appeals from International Arbitral Awards

Chapter 25
Annulment of International Arbitral Awards

£95.01
§25.02
§25.03

§25.04

Introduction

International Limits on Grounds for Annulling International Arbitral Awards
Presumptive Obligation to Recognize International Arbitral Awards under
National Arbitration Legislation

Grounds for Annulling Arbitral Awards under National Arbitration Legislation

XV

2811
2812
2814
2815
2823

2832
2833
2847
2849
2892

2895

2897
2898

2914
2979
2088

3012
3013
3030
3039
3048
3053
3061
3068
3086
3102

3113
3113
3115
3124
3141
3149
3152
3154
3160

3163
3164
3165

3173
3186



Xvi

§25.05
§25.06
§25.07
§25.08
§25.09
§25.10

§25.11
§25.12

Summary of Contents

National Arbitration Legislation with Annulment Grounds Which Are More
Expansive Than UNCITRAL Model Law

National Arbitration Legisladon With Annulment Grounds Which Are Less
Expansive Than UNCITRAL Model Law

Agreements Limiting or Expanding Grounds for Annulling International
Arbitral Awards

Time Limits Under National Law for Applications to Annul and to Confirm
International Arbitral Awards

Requirements under National Law that International Arbitral Awards Be “Final”
or “Binding” Before Annulment May Be Sought

“Entry of Judgment” Clause

Consequences of Annulling International Arbitral Awards

Standing to Seek Annulment

Chapter 26
Recognition and Enforcement of International Arbitral Awards

§26.01
§26.02

§26.03
§26.04

§26.05
§26.06

§26.07

Proof of International Arbitral Awards

Procedures for Obtaining Recognition and Enforcement of International
Arbitral Awards

Presumptive Obligation to Recognize International Arbitral Awards
Agreements Waiving Rights to Oppose Recognition of Foreign and Non-
Domestic Arbitral Awards

Grounds for Refusing to Recognize International Arbitral Awards

Suspension of Recognition Proceedings Pending Resolution of Application to
Annul Award

Time Limitations for Seeking Recognition of Awards

Chapter 27
Preclusion, Lis Pendens and Stare Decisis in International Arbitration

§27.01
§27.02

§27.03
§27.04

Preclusive Effect of International Arbitral Awards in National Court Litigation
Preclusive Effect of National Court Judgments and Arbitral Awards in
International Arbitration

Lis Pendens and International Arbitration

Role of Precedent in International Arbitration

Commentaries

Articles

International Agreements
Documents of the United Nations

Statutes

Legislative Materials

Rules, Codes and Guidelines
Miscellaneous

Index of Arbitral Awards
Index of Cases

Subject Index

3339

3364
3379

3385
3388
3390
3392

3394
3396

3407
3410

3439
3444

3719
3726

3732
3732

3773
3791
3809

3828
3843
3936
3941
3947
3957
3960
3964
3972
3998
4198



Table of Contents

Acknowledgments to Second Edition
About the Author

PART II

INTERNATIONAL ARBITRAL PROCEDURES

CHAPTER 11
LEGAL FRAMEWORK FOR INTERNATIONAL ARBITRAL PROCEEDINGS

§11.01
[A]

[B]

[C]
§11.02
[A]
[B]
§11.03
[A]

[C]

INTRODUCTION
JURISDICTIONAL REQUIREMENTS OF INTERNATIONAL ARBITRATION CONVENTIONS
AND NATIONAL ARBITRATION LEGISLATION

ARBITRAL SEAT AND PROCEDURAL LAW OF ARBITRATION

[1] “Internal” Procedural Issues in International Arbitral Proceedings

[2] “External” Relationship Between International Arbitration Proceedings

and National Courts
SELECTION OF FOREIGN PROCEDURAL LAW GOVERNING ARBITRATION

JURISDICTIONAL REQUIREMENTS OF INTERNATIONAL ARBITRATION
CONVENTIONS AND NATIONAL ARBITRATION LEGISLATION
JURISDICTIONAL REQUIREMENTS OF INTERNATIONAL ARBITRATION CONVENTIONS
JURISDICTIONAL REQUIREMENTS OF NATIONAL ARBITRATION LEGISLATION

CONCEPT AND LEGAL SIGNIFICANCE OF ARBITRAL SEAT
DEFINITION OF ARBITRAL SEAT
PARTIES' AUTONOMY TO SELECT ARBITRAL SEAT
CONCEPT OF ARBITRAL SEAT
[1] Arbitral Seat in International Arbitration Conventions
[a] Geneva Protocol
[b]  Geneva Convention
[¢] New York Convention

[i] Drafting History of New York Convention
[ii] Article V(1) (d): Recognition of Parties’ Procedural
Autonomy

[iii]  Article V(1) (e): Arbitral Seat as Exclusive Annulment
Forum With Plenary Annulment Authority
[iv] Article V(1)(b): International Due Process Limits on
Arbitral Procedure
[v] Article 11(3): Principle of Judicial Non-Interference in
Pending Arbitral Proceedings
[vi] Future Directions: International Limits on Mandatory
Procedural Requirements of Arbitral Seat
[vii]  Future Directions: International Limits on Recognition of
Mandatory Procedural Requirements of Arbitral Seat in
Other Contracting States
[d]  European Convention
[e] Inter-American Convention
[2] Arbitral Seat in National Arbitration Legislation
[a] UNCITRAL Model Law

1525

1528
1529

1529
1530
1531

1532
1533

3!
3

ot

ot

1
1
1

Ov gt O
(511

1536
1538
1541
1541
1543
1543
1544
1545
1545

1559
1564
1565
1566
1567



Xviil

[D]

[E]

[F]

§11.04

§11.05
[A]

[B]

Table of Contents

[b] English Arbitration Act
[c] Swiss Law on Private International Law
[d] French Code of Civil Procedure
[e] U.S. Federal Arbitration Act
[f]  Future Directions: Arbitral Seat in National Arbitration Law
INTERNAL AND EXTERNAL PROCEDURAL ISSUES TYPICALLY GOVERNED BY LAW OF
ARBITRAL SEAT
[1] “External” Relationships Between Arbitration and National Courts
la] Actions to Annul Arbitral Awards
[b]  Qualifications, Appointment and Removal of Arbitrators by
National Courts
[¢] Competence-Competence and Interlocutory Judicial Consideration
of Jurisdictional Disputes
[d] Court-Ordered Provisional Measures in Aid of Arbitration
[e] Court-Ordered Disclosure in Aid of Arbitration
[2] “Internal” Arbitral Procedures
[a] Standards of Procedural Fairness
[b] Timetable of Arbitral Proceedings
[c] Disclosure and Discovery
[d] Confidentiality
[e] Consolidation, Joinder and Intervention
[f]  Choice of Substantive Law Applicable to Parties’ Underlying
Dispute
[g] Witness Testimony and Oaths
[h] Tribunal’s Remedial Powers
[i]  Provisional Measures
[jl  Form, Publication and Correction of Award
[k] Rights and Obligations of Arbitrators
1] Rights and Obligations of Counsel
MANDATORY APPLICATION OF LAW OF ARBITRAL SEAT
[1] Mandatory Application of Arbitration Legislation of Arbitral Seat
[a]  Theoretical Basis for Mandatory Application of Arbitration
Legislation of Arbitral Seat
[b] Mandatory Provisions of National Arbitration Legislation
[2] Delocalized or “A-National” Arbitrations
[3] Future Directions: Mandatory Application of Arbitration Legislation of
Arbitral Seat, Subject to International Limitations
DIMINISHED CONTEMPORARY PRACTICAL IMPORTANCE OF CHOICE OF ARBITRAL
SEAT ON INTERNAL ARBITRAL PROCEDURES

LOCATION OF ARBITRAL SEAT NOT ORDINARILY AFFECTED BY
HOLDING HEARINGS ELSEWHERE FOR CONVENIENCE

CHOICE OF PROCEDURAL LAW OF ARBITRATION
DEFINITION OF “PROCEDURAL LAW OF ARBITRATION”

[1] Procedural Law of Arbitration

[2] Procedural Law of Arbitration Distinguished From Substantive Law
Governing Parties’ Arbitration Agreement or Underlying Contract

[3] Procedural Law of Arbitration Distinguished From Arbitration Law of
Arbitral Seat

[4] Procedural Law of Arbitration Distinguished From Arbitral Procedures

CHOICE-OF-LAW RULES FOR SELECTING PROCEDURAL LAW OF ARBITRATION

[1] Historic Application of Law of Arbitral Seat as Procedural Law of
Arbitration

[2] Contemporary Recognition of Parties’ Autonomy to Choose Procedural

Law of Arbitration

[a]  Authorities Recognizing Party Autonomy to Select Procedural Law
of Arbitration

[b]  Limitations on Party Autonomy to Select Procedural Law of
Arbitration

1570
1571
1573
1574
1575

1576
1576
1577

1577

1578
1579
1579
1579
1580
1580
1580
1580
1581

1581
1581
1581
1582
1582
1582
1582
1583
1583

1583
1585
1587
1589
1592
1596
1598
1598
1598
1600
1602
1603
1604
1604
1605

1606

1609



Gary B. Born

[i] Mandatory “Internal” Procedural Protections
[1i] Mandatory “External” Legal Framework
[3] New York Convention Limits on Mandatory Procedural Law of Arbitral
Seat
[4] Choice of Procedural Law of Arbitration in Absence of Agreement by
Parties
[C] ARBITRAL TRIBUNAL'S APPROACH TO SELECTION OF PROCEDURAL LAW OF
ARBITRATION
(D] DETERMINING WHETHER PARTIES HAVE AGREED UPON CHOICE OF PROCEDURAL
LAW OF ARBITRATION
[E] INTERPRETING PARTIES” CHOICE OF PROCEDURAL LAW OF ARBITRATION
[1] Historic Applicability of Local Civil Procedure Rules of Arbitral Seat
[2] Contemporary Rejection of Applicability of Local Civil Procedure Rules
of Arbitral Seat
[3] Institutional Arbitration Rules
|F] RELEVANCE OF PROCEDURAL LAW OF ARBITRATION TO ACTION TO ANNUL AWARD
[G] NATIONAL COURT DECISIONS HOLDING THAT FOREIGN ARBITRATIONS ARE
GOVERNED BY LOCAL PROCEDURAL LAW
[H] FUTURE DIRECTIONS: SELECTION OF PROCEDURAL LLAW OF ARBITRATION

CHAPTER 12
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[A] INTRODUCTION
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