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LAND USE LAW FOR SUSTAINABLE DEVELOPMENT

This book surveys the global experience to date in implementing land use policies that move
us further along the sustainable development continuum. The international community
has long recognized the need to ensure that ongoing and future development is conducted
sustainably. While high-level commitments toward sustainable development such as those
included in the Rio and Johannesburg Declarations are politically important, they are irrel-
evant if they are not translated into reality on the ground. This book includes chapters that
discuss the challenges of implementing sustainable land use policies in different regions of
the world, revealing problems that are common to all jurisdictions and highlighting others
that are unique to particular regions. It also includes chapters documenting new approaches
to sustainable land use, such as reforms to property rights regimes and environmental laws.
Other chapters offer comparisons of approaches in different jurisdictions that can present
insights that might not be apparent from a single-jurisdiction analysis.
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UNITED NATIONS

NATIONS UNIES

THE SECRETARY-GENERAL

MESSAGE TO THE SECOND COLLOQUIUM
OF THE IUCN ACADEMY OF ENVIRONMENTAL LAW
Nairobi, 4 October 2004

It gives me great pleasure to send my greetings to everyone who has gathered at the
University of Nairobi for this timely colloquium of the [UCN Academy of Environmental
Law on the theme of land use and environmental law.

Land use is at the heart of our hopes of achieving truly sustainable development. Yet in
urban and rural areas alike, the pressures are immense.

According to the latest projections of UN-Habitat, the world’s urban slums will double
in population over the next 30 years, meaning that in just one generation, we could see
2 billion people living in conditions that deny their inhabitants the basic dignities of
housing, health care, sanitation, education, transport, and employment. Already, nearly
half the developing world’s urban population lives in unplanned squatter settlements.

The challenges in rural areas are just as formidable. Deforestation and desertification are
threatening ecosystems, biodiversity, and food security. Nearly 2 billion hectares of land
are affected by human-induced degradation of soils, putting the livelihoods of nearly
1 billion people at risk. Safeguards must be put in place to ensure that intensification
of agricultural production and increased use of agrochemicals, needed to satisfy the
growing population in many developing countries, do not lead to further decline in
environmental quality. Moreover, there is a need to regularize the tenure of the rural
poor so they have the long-term security that comes with living on titled land.

Environmental law hasa special role to play in addressing these issues. Law professors and
legal experts can help national and local authorities devise legal regimes that enhance
sustainable development instead of hindering it. You can help map out realistic and
concrete land law reforms. You can share best practices and successful legal models.
And through your teaching you can instill in new generations of legal practitioners an
appreciation for the rule of law and its essential place in human affairs.

Both the Earth Summit in Rio de Janeiro and the World Summit on Sustainable Devel-
opment in Johannesburg recommended strengthening the law for environment and
development. I would like to thank you for your support of this cause, and also for tim-
ing your meeting to coincide with this year’s observance of World Habitat Day. Please
accept my best wishes for a successful colloquium.

Kofi A. Annan
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Foreword

Human settlements have been both the home and the hallmark of civilization since the
first human beings congregated. This history of each part of the Earth is told through the
cultural, economic, and social settings of cities, towns, and villages. City states continue
to this day, and often the commercial and political life of large cities defines the policies
of states. The world’s cultural heritage is bound up in its human settlements. So, too, is
the world’s future.

In the latter years of the 20th century, the emergence of megacities signaled a reshap-
ing of all aspects of both national life and international relations. There are models of
planned urban growth, such as the brilliant development of the Pudong New Area in
Shanghai, China, or the transformation of Singapore after the Second World War into
a clean and green city, with extraordinary provisions guaranteeing the well-being of
its citizens. These examples demonstrate that the environmental and social and eco-
nomic pillars of sustainable development can be coordinated and advanced in tandem.
Unfortunately, these examples are the exceptions. Many of the megaconurbations of
millions of city inhabitants lack clean water, sewage systems, decent housing, educa-
tional opportunities, jobs, and parks and recreation. Despite major social and urban
planning programs in cities across Brazil, favelas persist and grow in many states. Slums
and shantytowns are a defining feature of major cities in many African, Asian, and South
American nations.

Megaconurbations today produce air pollution, chronic health problems, water
pollution, and a host of inevitable social problems. Their demand for electricity, food,
potable water, and shelter extends deeply into the countryside. No city can be deemed
self-sufficient, even if its local laws stop at its borders. Its economy imports most of what
it needs to exist and is dependent on the effectiveness of laws in other localities that
protect the watersheds that feed its water supply, or the farms that feeds its people, or the
fuel that supplies its energy. Such urban centers export their chemical and hazardous
wastes, their air pollutants, and their social problems far beyond their borders.

In a world of global trade, communications, and interdependent environmental
needs, all regions have a shared stake in understanding how to guide land use and
development so that it becomes sustainable. Yet, our regimes of nation states and inter-
governmental relations mean that each stakeholder usually ignores the land use and
environmental problems of other stakeholders. We live with a legal fiction that each
nation must solve its own environmental degradation issues of its cities. Since land use
laws are essentially national and local, and traditionally law has always been the princi-
pal instrument governing land use decisions, most legal scholarship about land use and
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FOREWORD

cities is national. Little attention is paid to instances where the legal infrastructure is
overwhelmed by rapid migration into slums or the emergency of civil strife. Little com-
parative legal analysis exists to let governments in one nation learn from the successes
of others.

Environmental law encompasses the law that governs the uses of land, water, soils,
air, forests, and all the natural resources that urban settlements require. The contributors
to this book examine legal issues that are common across all nations. They inaugurate
here a comparative environmental law analysis of the law of land use for sustainable
development.

This volume contains reflections from scholars representing the legal systems from
all regions of the world. The authors gathered, along with many other environmental
law scholars whose papers and contributions could not be published in this volume, at
the University of Nairobi, in Kenya, for the Second Colloquium of the [UCN Academy
of Environmental Law. Without prompting, these legal experts volunteered papers that
cover land use comprehensively. Topics include land use planning, settlement, implica-
tions of climate change, and food security. Although addressing land use locally, clearly
these titles indicate that this book provides what amounts to a careful scholarly analysis
of issues central to planetary sustainability.

The chapters of this book, and the primary materials published in its companion
volume, ably edited by John Nolon, provide guidance for attaining the Millennium
Development Goals adopted by the United Nations. Its themes illuminate how states
can use legal tools to help realize the Millennium Development Goals of poverty alle-
viation and environmental sustainability. The book at the same time contributes to
the foundations of learning and education about the law of land use for sustainable
development.

Kenya and Africa broadly know well the need to enhance land use planning as a foun-
dation for economic, social, and environmental development. The University of Nairobi
selected the theme for the Second Colloquium, and the Planning Committee reached
out to scholars in each part of Africa and around the world to make the Colloquium
a solid success. There are many who deserve thanks for making this book possible. We
were honored that Wangari Maathai, as Assistant Minister of the Environment of Kenya,
opened the Colloquium; by the final day of our deliberations, she had become the Nobel
Peace Prize Laureate for that year. The UN-Habitat program and the United Nations
Environment Programme were key sponsors, whose financial and expert support is
much appreciated. The fine support and cooperation of the Government of Kenya
included the Kenya Wildlife Services, National Environment Management Agency, and
other offices. The Vice Chancellor of the University of Nairobi, the Principal of the
College, and the environmental experts on the Faculty of Law were strong and steadfast
supporters of the Colloquium during the two years of time that went into preparing it.
Their contributions are gratefully acknowledged. The assistance of the African Wildlife
Foundation and that of the International Union for the Conservation of Nature and Nat-
ural Resources (IUCN) Environmental Law Centre were essential to the success of the
colloquium. Above all, thanks are due to the many individuals from Kenya on the Uni-
versity of Nairobi organizing committee and the host committee, including Dr. Patricia
Kameri-Mbote. Space precludes commending the many additional contributions. Their
support underpins this book, without which it would not be.



FOREWORD

This book, then, is a forceful message to every level of readership in all regions of the
world. Its publication underscores the credibility and growing legitimacy of the [TUCN
Academy of Environmental Law as a learned society, filling what has hitherto been a
special gap, the absence of a global network of scholars engaged across all regions in the
development of environmental law.

It has been a privilege to have cochaired the Second Colloquium of the TUCN

Academy of Environmental Law on the Law of Land Use for Sustainable Development
and to extend these heartfelt thanks to all involved.

Charles Odidi Okidi
University of Nairobi
Kenya

Nicholas Adams Robinson
Chair, IUCN Academy of Environmental Law
Pace University, New York
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INTRODUCTION

Nathalie J. Chalifour, Patricia Kameri-Mbote, Lin Heng Lye,
John R. Nolon, and Charles Odidi Okidi

As human populations grow and land and natural resources come under greater pres-
sure, land use planning has been an increasingly important subject of policy discussion
at the national level. Governments, communities, and indeed all stakeholders are being
forced to recognize the importance of not only rationalizing the use to which land is put,
but even more importantly ensuring that land and resources are stewarded ecologically
for future generations. Rooted in the inherently logical yet incredibly complex notion of
sustainable development, intelligent land use and stewardship policies are being imple-
mented in different regions of the world. The progress, however, is far too slow to bridge
the gap between current development patterns and existing resources effectively. For
example, urban growth continues unabated, while cities are unable to provide basic
levels of sanitation, employment, health, and education for current residents.

This book is an attempt to survey the global experience to date in implementing
land use policies that move us further along the sustainable development continuum.
Its chapters include diagnoses of the challenges of implementing sustainable land use
policies that appear in different parts of the world. These chapters reveal that some
problems are common to all jurisdictions, while others appear unique to particular
regions. The book also includes chapters documenting new and emerging approaches
such as reforms to property rights regimes and environmental laws. Other chapters
offer comparisons of approaches in different jurisdictions that can present insights that
might not be apparent from a single-jurisdiction analysis. The chapters are described
further in the following sections.

The book is the second in a series of publications issued by Cambridge University
Press in connection with the International Union for the Conservation of Nature and
Natural Resources (IUCN) Academy of Environmental Law’s annual colloquia on top-
ics relating to sustainable development. The second such colloquium, held in Nairobi,
Kenya, in October 2004, centered on the theme of land use for sustainable develop-
ment. In addition to providing an excellent venue, holding the colloquium in Nairobi
was significant in several ways. By attracting some 160 scholars from around the world,
it helped bolster the University of Nairobi’s global reputation as a place for discussions
of an academic issue of global significance. The colloquium also provided an important
boost for environmental law and policy teaching in Africa. For example, many African
professors have since requested that the University of Nairobi provide leadership in
founding an African association of environmental law professors. The theme of the
colloquium also resonated strongly with many participants from African countries,
given the importance of land use issues to environmental sustainability, food security,
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and poverty eradication. In a wonderful coincidence, during the colloquium Professor
Wangari Mathai, who gave the opening address, was announced as the first ever envi-
ronmental advocate to receive a Nobel Prize.

As editors, we had to make the difficult decision of choosing how best to organize
the wealth of information contained within the chapters of the book. We had two basic
choices — to organize the book by substantive themes that recurred within various chap-
ters or to organize the book by region. While both approaches had merit, we chose the
latter because we considered it important to emphasize the truly global representation
of the materials contained within this work. As is immediately apparent from a glance at
the contents, the book includes chapters from every major region of the world. We felt it
was important to showcase this diversity to encourage readers to take the opportunity to
learn about both the familiar and the unique challenges faced by countries in different
regions of the world. In the rest of this introduction, we briefly summarize the themes
that recur within various chapters in order to help guide a reader’s journey through the
book toward a particular topic of interest.

The chapters in the book break down loosely into two main themes. First, a number
of the chapters offer assessments of constraints or challenges to sustainable land use
management in different countries and regions. Second, a number of the chapters
discuss emerging approaches to help advance sustainable land use. All of these major
themes have subthemes within them. To bridge the themes and provide some context
to the conference, Akio Morishima graced the conference with a series of distinguished
lectures entitled Challenges of Environmental Law — Environmental Issues and Their
Implications to Conventional Jurisprudence. This series of lectures, reproduced in the
book, recounts how environmental problems in Japan have compelled challenges to
traditional legal systems and theories and have been instrumental in the evolution of
new jurisprudence and environmental laws. Professor Morishima traces the evolution
of environmental law through the courts, particularly through four major lawsuits on
pollution in Japan. He addresses new environmental issues such as increased risks with
increasing industrial pollution and the multitude of stakeholders, particularly in the
urban context. He calls for a new system of rights for this shift in social paradigms, as
societies move toward sustainability.

A group of the chapters within the “constraints and challenges” theme consider the
issue of finding a path for sustainable development in the context of the ever-growing
urban landscape. Parvez Hassan, for example, examines the links between urbaniza-
tion and environmental challenges in Pakistan, while Muhammed Tawfiq Ladan in the
chapter “Environmental Law and Sustainable Land Use in Nigeria” illustrates the inad-
equacies of Nigeria’s laws relating to mining forestry and town planning in addressing
environmental problems. Another series of chapters within the “constraints and chal-
lenges” theme offer diagnoses of national policies relating to land management. Amber
Prasad Pant’s chapter “Nepal’s Legal Initiatives on Land Use for Sustainable Develop-
ment” examines the history, policies, and laws relating to land use planning, proposing
suggestions for improvement. George Okoth-Obbo examines the environmental impact
of the large-scale refugee presence in Kenya, arguing that it is important to develop a
national governance structure (including changes to environmental laws) to plan and
manage refugee activity, including the ecological impacts.

Several chapters examine the challenge of reforming existing laws in ways that better
reflect local community customs and values, and that involve communities directly in



