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HUMAN RIGHTS OBLIGATIONS
OF BUSINESS

In recent years, the UN Human Rights Council has approved the
‘Respect, Protect and Remedy’ Framework and endorsed the Guiding
Principles on Business and Human Rights. These developments have
been welcomed widely, but do they adequately address the challenges
concerning the human rights obligations of business?

This multi-author volume engages critically with these important
developments. The chapters revolve around four key issues: the process
and methodology adopted; the source and justification of corporate
human rights obligations; the nature and extent of such obligations;
and the implementation and enforcement thereof. In addition to high-
lighting several shortcomings of the Framework and the Guiding
Principles, the contributing authors also outline a vision for the twenty-
first century in which companies have obligations to society that go
beyond the responsibility to respect human rights.

SURYA DEVA is an associate professor at the School of Law, City
University of Hong Kong. His primary research interests include busi-
ness and human rights, constitutional law, globalisation and sustainable
development.

DAVID BILCHITZ is a professor in the Faculty of Law at the University
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Advanced Constitutional, Public, Human Rights and International Law
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FOREWORD: BEYOND THE GUIDING
PRINCIPLES

When, on 20 April 2005, the United Nations Commission on Human
Rights adopted a resolution requesting that the UN Secretary-General
appoint a Special Representative on the Issue of Human Rights and
Transnational Corporations and Other Business Enterprises (SRSG),!
the field was a deeply divided one. After a wide consultation of all
relevant stakeholders including in particular the business community,
the UN Sub-Commission for the Promotion and Protection of Human
Rights — made up of independent experts appointed by the Commission
on Human Rights to provide expert advice in support of its work — had
approved in August 2003 a set of Norms on the Human Rights
Responsibilities of Transnational Corporations and Other Business
Enterprises (Norms).”? The draft Norms presented themselves as a
restatement of the human rights obligations imposed on companies
under international law. They were based on the idea that ‘even though
States have the primary responsibility to promote, secure the fulfillment
of, respect, ensure respect of and protect human rights, transnational
corporations and other business enterprises, as organs of society, are also

! Commission on Human Rights, ‘Human Rights and Transnational Corporations and
Other Business Enterprises’, Res. 2005/69 adopted on 20 April 2005 by a recorded vote of
forty-nine votes to three, with one abstention (Ch. XVII, E/CN.4/2005/L.10/Add.17).

2 Norms on the Human Rights Responsibilities of Transnational Corporations and Other
Business Enterprises (Norms), UN doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003). For the
Commentary on the Norms, which the Preamble of the Norms states is ‘a useful
interpretation and elaboration of the standards contained in the Norms’, see UN Doc.
E/CN.4/Sub.2/2003/38/Rev.2 (2003). On the drafting process of these Norms and a
comparison with previous attempts of a similar nature, see D. Weissbrodt and
M. Kruger, ‘Norms on the Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights’ (2003) 97 American Journal of
International Law 901; D. Weissbrodt and M. Kruger, ‘Human Rights Responsibilities

of Businesses as Non-State Actors’ in P. Alston (ed.), Non-State Actors and Human Rights
(Oxford University Press, 2005), 315.
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responsible for promoting and securing the human rights set forth in the
Universal Declaration of Human Rights’, and therefore ‘transnational
corporations and other business enterprises, their officers and persons
working for them are also obligated to respect generally recognized
responsibilities and norms contained in United Nations treaties and
other international instruments’.’

However, as documented in a report prepared in 2004-05 by the
Office of the High Commissioner for Human Rights, the Norms were
deeply contentious.* Some stakeholders challenged the very idea that
international human rights law was relevant to corporations: they
asserted that international law could not impose direct obligations on
companies, who are not subjects of international law. Others questioned
the choice of the experts of the Sub-Commission on Human Rights to
base the Norms they were proposing on a range of instruments that were
not necessarily ratified by the countries in which the corporations
operate, thus in fact imposing on business actors obligations that went
beyond the duty to comply with the legal framework applicable to their
activities. Moreover, it was said, the Norms were inapplicable, due to the
ambiguities of the standards guiding certain key questions, such as the
definition of the situations which corporations had a duty to influence.
Principle I of the Norms referred in this regard to the notion of ‘sphere of
influence’ to provide such a definition,” but that was considered exceed-
ingly vague and the source of legal insecurity for both the victims of
human rights abuses of corporations and for these corporations
themselves.

Not only were the Norms highly contentious due to the prescriptions
they contained, they also were seen as objectively competing with the
flagship initiative of the United Nations in promoting corporate social
responsibility, the Global Compact. The Global Compact was first pro-
posed by the United Nations Secretary-General Kofi Annan at the 1999
Davos World Economic Forum. It was conceived as a voluntary process,

Norms, n. 2, Preamble, 3rd and 4th Recitals.

Commission on Human Rights, ‘Report of the United Nations High Commissioner on
Human Rights on the Responsibilities of Transnational Corporations and Related
Business Enterprises with Regard to Human Rights’ (15 February 2005), UN doc. E/
CN.4/2005/91.

‘Within their respective spheres of activity and influence, transnational corporations and
other business enterprises have the obligation to promote, secure the fulfillment of,
respect, ensure respect of and protect human rights recognized in international as well

as national law, including the rights and interests of indigenous peoples and other
vulnerable groups.” Norms, n. 2, para. 1.
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meant to reward good corporate practices by publicising them, and to
promote mutual learning among businesses. The companies joining the
process pledge to support a set of values in the areas of human rights,
labour and the environment, to which anti-corruption was added in
2004. They report annually on initiatives that contribute to the fulfilment
of these values in their business practices, through a ‘Communication on
Progress’. By 2011, more than 2,000 participating companies had been
‘de-listed’ from the Compact website for failure to comply with the
reporting requirement.®

Six years later, in June 2011, the Human Rights Council - which had
by then succeeded the Commission on Human Rights — adopted a set of
Guiding Principles on Business and Human Rights (Guiding Principles)
that are now seen as the most authoritative statement of the human
rights duties or responsibilities of states and corporations adopted at the
UN level.” These Guiding Principles go beyond the plethora of voluntary
initiatives, often sector-specific, that existed hitherto. They have been
widely endorsed by business organisations and in inter-govermental
settings, including, notably, by the Organisation for Economic Co-
operation and Development (OECD) when it revised its Guidelines on
Multinational Enterprises in 2011.° They have also been invoked, albeit
at times grudgingly, by civil society. And they are now subject to a
follow-up mechanism within the United Nations system, through the
Working Group on Business and Human Rights and an annual forum to
be held on this issue.”

This is not a meagre achievement. It required from Professor John
Ruggie, appointed the SRSG in July 2005, considerable talent in building
bridges across various constituencies, and in seeking to build consensus
across governments. His former affiliation to the Global Compact proc-
ess, of which he was the main architect, undoubtedly made his task
easier, reducing the perception of a competition between the two

‘Number of Expelled Companies Reaches 2,000 as Global Compact Strengthens
Disclosure Framework’, Press Release of the Global Compact Office (20 January 2011),
www.unglobalcompact.org/news/95-01-20-2011 (last accessed 17 April 2013).

Human Rights Council, ‘Human Rights and Transnational Corporations and Other
Business Enterprises’, A/HRC/Res./17/4 (16 June 2011).

The new version of the OECD Guidelines on Multinational Enterprises includes a
Chapter IV on human rights, that is based on the ‘Protect, Respect and Remedy’
Framework.

The Working Group on the Issue of Human Rights and Transnational Corporations and
Other Business Enterprises was established by Resolution 17/4 of the Human Rights
Council, at the same time that the Council endorsed the Guiding Principles.
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processes — one focused on human rights compliance and developed
under the supervision of an inter-governmental body (i.e. the Human
Rights Council), and another addressing broader areas of corporate
social responsibility, led by the private sector and facilitated by the
United Nations Secretariat but without any direct role for governments.

But the achievement owes less to where John Ruggie came from than
to his tactical sense: when, in early 2008, he presented an initial frame-
work (the ‘Protect, Respect and Remedy’ Framework), the skeleton
proposed was so lean that hardly any stakeholder could see a reason to
challenge it, though some did express the concern that the Framework
lacked ambition. However, when, in 2011, the flesh was put on the bones,
the trap had closed on the governments and the business community:
since they had accepted the Framework three years earlier, how could
they refuse its implications, which the final report of John Ruggie was
now setting out in the form of the Guiding Principles? In addition, as
Karin Buhmann rightly notes in her contribution, the SRSG sought to
build a consensus by using language that sought to appeal to the business
community - referring, for example, to ‘responsibilities’ rather than to
‘duties’ — and emphasising the business case for good corporate behav-
iour. This too was a tactic, and it paid off. However, as Surya Deva notes,
substantive choices may hide behind terminological matters. For
instance, mentioning ‘impacts’ rather than ‘violations’ reveals a shift
from a legal to a managerial conception of the responsibility of business
that human rights lawyers may see as a step backwards.

This important volume takes stock of this achievement. It asks what
made it possible, providing a uniquely well-informed insight into the
decision-making processes within the United Nations. But it also asks
whether the price for consensus was too high: as Surya Deva and David
Bilchitz aptly put it in their introduction, if John Ruggie was inspired by
an idea of ‘principled pragmatism’, has pragmatism - the need to achieve
concensus across a wide range of often conflicting interests — led to a
sacrifice of principles? If consensus was achieved, is it ‘consensus without
content’? Far from sharing the enthusiasm of most governments and of
the business community, most of the contributions collected here adopt
a rather sceptical stance.

This diversity of views is entirely understandable. The Guiding
Principles are not a blueprint, and they are not the final word. They
are a step in a process that is still unfolding. They contain certain
formulations that will require more elaboration in the future. The con-
cept of ‘due diligence’, discussed in the chapter by Sabine Michalowski, is
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illustrative in this regard. The SRSG wanted to avoid the pitfalls asso-
ciated with the notion of ‘sphere of influence’ and sought to refrain from
imposing on corporations certain responsibilities — to protect, promote
and fulfil human rights - that would overlap with the duties of the state.
But he did realise, at the same time, that defining for corporations
responsibilities of a purely ‘negative’ nature was insufficient: would
not corporations be tempted to adopt a ‘hands-off approach even
in situations they were in a position to influence, if their only responsi-
bility was to abstain from being involved in abuses?

The concept of ‘due diligence’, which was included as part of the
definition of the requirement that business enterprises respect human
rights - the second component of the Framework — was seen as a way out
of this apparent dilemma. The Guiding Principles provide that corpo-
rations should ‘act with due diligence to avoid infringing on the rights of
others and to address adverse impacts with which they are involved’.'’
Principles 15 and 17 further describe the notion, and the OECD
Guidelines on Multinational Enterprises, as revised in 2011, replicate
this. These instruments define the human rights due diligence responsi-
bility of corporations as having three key components: to identify
impacts; to prevent and mitigate impacts thus identified; and to account
for impacts and establish grievance mechanisms. But, as the Guiding
Principles themselves acknowledge, it is a notion that must be inter-
preted according to context, and that will vary, for instance, ‘with the size
of the business enterprise, the risk of severe human rights impacts, and
the nature and context of its operations’.""

We should avoid confusing ambiguities with gaps. The relative vague-
ness of ‘due diligence’ may in fact be seen as an opportunity, as the
various business sectors, civil society groups and courts will gradually
both clarify the expectations it conveys and build the notion - not top-
down and by decree, but bottom-up and incrementally. Thus, in 2012,
non-governmental organisations commissioned a study on the various
meanings of due diligence in different contexts, and on what states could
do to encourage companies to be proactive in this regard.'? In 2013, the

' Human Rights Council, ‘Guiding Principles on Business and Human Rights: Implementing
the United Nations “Respect, Protect and Remedy” Framework’, A/HRC/17/31 (21 March
2011), para. 6 (‘Guiding Principles’).

" Ibid,, Principle 15(b).

'2 0, De Schutter, A. Ramasastry, M. B. Taylor and R. C. Thompson, Human Rights Due
Diligence: The Role of States (International Corporate Accountability Roundtable, the
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High Court in Kampala found a German coffee-producing company
liable for compensation to people evicted from their lands in order for
the coffee plantation to be established: although the evictions took place
prior to the arrival of the investor, the court stated that the company
concerned should have acted with due diligence and actively sought
information about the conditions under which the land was being
made available to them."® Due diligence shall continue to live on. It is
a welcome fact that the Guiding Principles, far from foreclosing the
discussion on its significance and relevance in different contexts, encour-
ages this conversation.

That is not to say, of course, that the Guiding Principles are beyond
reproach. There is one area in particular where they do seem to set the
bar below the current state of international human rights law: that
concerns the extraterritorial human rights obligations of states, includ-
ing, in particular, the duty of states to control the corporations they are
in a position to influence, even outside the national territory. Augenstein
and Kinley offer a comprehensive discussion of this issue. The Guiding
Principles provide that ‘States should set out clearly the expectation that
all business enterprises domiciled in their territory and/or jurisdiction
respect human rights throughout their operations’'* This includes
operations abroad. As the Commentary to the Guiding Principles
affirms: “There are strong policy reasons for home States to set out clearly
the expectation that businesses respect human rights abroad, especially
where the State itself is involved in or supports those businesses.”"”

However, the United Nations treaty bodies have gone beyond that
cautious, almost subliminal reference to the extraterritorial obligations
of states. They have repeatedly expressed the view that states should take
steps to prevent human rights contraventions abroad by business enter-
prises that are incorporated under their laws, or have their main seat or
main place of business under their jurisdiction. The Committee on
Economic, Social and Cultural Rights in particular affirms that states
parties should ‘prevent third parties from violating the right [protected
under the International Covenant on Economic, Social and Cultural

European Coalition for Corporate Justice, the Canadian Network on Corporate
Accountability, 2012).

" See FIAN, ‘Ugandan Court Orders Compensation be Paid to Evictees of the Kaweri-
Coffee-Plantation’, Press Release (11 April 2013), www.fian.org/news/article/detail/
ugandan-court-orders-compensation-be-paid-to-evictees-of-the-kaweri-coffee-planta
tion/ (last accessed 17 April 2013).

' Guiding Principles, n. 10, Principle 2. ' Ibid.



