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Statement on Fair Use

LexisNexis Matthew Bender recognizes the balance that must be achieved between the
operation of the fair use doctrine, whose basis is to avoid the rigid application of the
copyright statute, and the protection of the creative rights and economic interests of
authors, publishers and other copyright holders.

We are also aware of the countervailing forces that exist between the ever greater
technological advances for making both print and electronic copies and the reduction
in the value of copyrighted works that must result from a consistent and pervasive reliance
on these new copying technologies. It is LexisNexis Matthew Bender’s position that if
the ‘“‘progress of science and useful arts’ is promoted by granting copyright protection
to authors, such progress may well be impeded if copyright protection is diminished in
the name of fair use. (See Nimmer on Copyright § 13.05[E][1].) This holds true whether
the parameters of the fair use doctrine are considered in either the print or the electronic
environment as it is the integrity of the copyright that is at issue, not the media under
which the protected work may become available. Therefore, the fair use guidelines we
propose apply equally to our print and electronic information, and apply, within §§ 107
and 108 of the Copyright Act, regardless of the professional status of the user.

Our draft guidelines would allow for the copying of limited materials, which would
include synopses and tables of contents, primary source and government materials that
may have a minimal amount of editorial enhancements, individual forms to aid in the
drafting of applications and pleadings, and miscellaneous pages from any of our
newsletters, treatises and practice guides. This copying would be permitted provided it
is performed for internal use and solely for the purpose of facilitating individual research
or for creating documents produced in the course of the user’s professional practice, and

the original from which the copy is made has been purchased or licensed as part of the
user’s existing in-house collection.

LexisNexis Matthew Bender fully supports educational awareness programs designed to

increase the public’s recognition of its fair use rights. We also support the operation of
collective licensing organizations with regard to our print and electronic information.
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Preface

Washington Insurance Law organizes and analyzes the various statutes, regulations,
and judicial precedents that govern Washington insurance practice. While only a small
number of Washington attorneys and insurance professionals specialize in insurance
matters, many other lawyers and businesses find it necessary to resolve insurance
problems. For that reason, I have designed Washington Insurance Law as a reference
book for both insurance professionals and for non-specialists.

Throughout my career, I have always felt equally comfortable defending insureds in
accident cases, in litigating coverage cases on behalf of insurers, representing insureds
against insurers, and in prosecuting personal-injury cases on behalf of plaintiffs. However,
during the last 10-15 years, other lawyers’ practice patterns have changes significantly.
Many attorneys now specialize in one of those substantive areas. There are sound reasons
for specialization. In fact, many of Washington’s best lawyers are subspecialists. Tort
lawyers may choose to limit their practice to products liability, medical malpractice, or
any number of other substantive tort areas. Coverage lawyers may decide to focus on
environmental coverage disputes, homeowners’ litigation, or UIM claims. Unfortunately,
specialization creates a concomitant set of risks.

Tort lawyers must also be conversant with the nature of the duty to defend, the
responsibilities of counsel when managing a defense that is being provided subject to
a reservation of rights, the layering of insurance, the scope of the duty to settle, the impact
of UIM coverage, and the parameters of an insurer’s right to subrogation. Although certain
insurance contracts do not involve the tort process, the primary purpose of many insurance
policies is to provide coverage for an insured’s potential tort liability. Coverage lawyers
cannot competently discharge their duties without a thorough understanding of the tort
system. My goal in writing Washington Insurance Law is to offer Washington lawyers
an integrated framework within which they can analyze all tort and insurance disputes.

Washington Insurance Law 1is structured in a conceptually sequential fashion. The
introductory chapters address threshold issues involving the intrinsic nature of an
insurance contract, the relationship between an insurer and its insured, the responsibilities
of insurers to third-party claimants, the state regulation of insurance, and an overview
of the judicial process. After establishing that foundation, I have devoted the next sections
of Washington Insurance Law to a discussion of other broad topics of general interest.
For instance, Chapter 6 analyzes the principles guiding the interpretation and construction
of insurance contracts. Subsequent sections discuss high-profile issues such as bad faith
and negligence (Chapter 7) the duties to defend and settle (Parts 4 and 5), CGL and UIM
policies (Parts 6 and 10), and “other insurance” clauses (Chapter 51). Although claims
professionals encounter such topics less frequently, I have also addressed more specific
issues such as garnishment and the assignment of bad-faith claims (Chapter 10), claims-
made liability policies (Chapter 32), title insurance (Chapter 49), and the Washington
Insurance Guaranty Association (Chapter 60). With respect to all topics I have attempted

to provide a critical analysis rather than a simple recitation of the controlling legal
principles.
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Preface

A legal textbook without at least one disclaimer would be incomplete. My disclaimer
is quite simple. I wrote Washington Insurance Law because of my academic interest in
the subject matter. The views that I have expressed are mine and not those of my clients.

As a practicing attorney, I hope that judges and my legal colleagues will respect that
distinction.

' Thomas V. Hatris
December 2005
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