PRI PETF 2T 15
v {538 FESE

SHAOSHUMINZU MINSHIXIGUAN
SIFAYUNYONG YANJIU

oD

P e ok 3o




MEREAR, B, 19724F4, =W
MRIDA, L, BHBETRE
BB RIER . AR, Bk
LTF (SPREHEEER) (HEE
FxEEEASH I ——LU SR
MBI A) (DHRIK
RESIJBEEBNE) 38, AF
RFFARWII0R






I SB] Hgl 7ﬂ7“ 5‘4‘8‘2 ‘i‘s[OA
9 “787548 233404‘>




ERER &

DRI P 2]
n) {18 WSS

A 2\
[ sM[E o)
N 2

Add ALISTIAINN NVNN/(
PO OB AR OF B
SS



EHEMmE%R (C | P ) iR

PEREREIBSE IR/ HEFARZE. - B
BA . =Rz AL, 2018
ISBN 978-7-5482-3340-4

L@ @O . ORI - SIRE - o
% - pE V. 1D922.154

oh B R A E B IECIPEHEX 7 (2018)% 1100475

® . x%x =F
REHE: T 4
HEIRT: FaE—

DB DS 2T 45
) k12 MFsE

HEIT: ZRAFAH R

M AEXEELNBNEZERAT
787mm x 1092mm 1/16

12.25

295

20186 B 1hR
201856 B % 1 REN

ISBN 978-7-5482-3340-4
45.007T

db DO S H T
SHFFERAN

it fk: BB —Z—K#E1825 ( T AERMARXELRA )
HB %%: 650091

RITHEIE: 0871-65033244 65031071

% HE: http://www.ynup.com

E — mail: market@ynup.com

EXRIAABAPER TPV, HHPT K AR, FERBE: 0871-64167045,



o

....................................................................................... (1)
DHRIKREIMEEESABIUE  ooeerrrrrrrrrrrrrreeannn. (13)

| BB BRI TR . B oo (13)
TR E FREEIE e rave s oners comivs coons ¢ senes vsw e (31)
gl BB nns ccwni s onns ks  aomed waRas A0S SATBA § EEPHH KASE FEHA X RS DR (39)
DEREREIMETEGSHEEIR v (41)
e, FPREABBIIEER oo voew s orers covrmumovns comws s srvan resees vy o seves sssevs (42)
 JHRTETS TR svn wvons s consw wmnws smnss wukns § S5 GHKSA SRS | GADY ESH Ko (47)

o TEEETRITIEEEI. oo o o motsmamnns st s it e & s (52)
S arli i - G CADCRRTPRRRT R ——————— (54)

IV B e (60)
DHRIEREIMETESHENE rrrrrrrrrrrerrrreeeamnnns (63)

L BRI R O TR AGABUB I oovvvreesorenenoo (63)
 DRIREIRF B R ST AR oo (69)

OB RERETIEREEFIIEAME  vvererrrrrrerereeernenn (73)
I P s i s e : s e il i B il B B S (79)
DHRIKGEREIMETESHEIBIIR e (82)
COBRERETIER “B7 5 “TEY e, (82)

NN — TSRO RIRRIEITME  coooeeeererererteereeteeennnnn (87)



PEREREIRAEZEHMR

= NERN— B DERE RS M e (91)
DU ZIN G e (97)
ERE PHREEREIEREIZHBIIGE oo (100)
— AR AU S R S B PG — P oo (101)
= RSB R BH KEEE TG oo (110)
= BAGE SR BRI R AT WU BB PO RERAE oo (114)
DU ZIN G et (117)
EAE PHREEREIEBREIZHBITER oo (119)
— IR R VRN PR A BRI ST S LA AT RE SR oo (120)
= IR EER R R I B RIEIE R P BB AY RIS, oeveeeeeeeeeees (124)
SN U (S i e S oy i i 03k o ) SRR (129)
DU L I G v (133)
E+tE5 PHREEREIEREISHBIFEER oo (136)
e U ATEEHERE e (136)
T B HIFE G e (140)
T TEETEA e (150)
DO L N G v (154)
EN\E PHREEREIEBAEIEHBIBNE oo, (157)
— . XTSI RIGE RS MR EI B e (157)
= AREEBHCE AR R BRI R IR e (167)
= REEAERER PSRRI T BAEE oo (172)
DU ZIN G ceeene e (175)
B B e (178)
BEFERLTR cvovvrr e e e (180)



4o
oy
~

AR IR A AU B B b, X — i A B A B A S B R — N T
FRBERTIE T, (B2, HANUOX — a) 2 5 W A i s Fe ik il st B 7B
RV, R R, EARITE = A, — A TEN A, OE
BT BRI Ay A5 L ART AR . i E R, Rz, BRR TSR
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HENE, TREFRAERA /3. Ak, digiesk, FIPesd UL A
RLE NG, T H S HA Ak S F A E RN R, Flan, Ymimkas
A BZ AR —BEE R PRI, FATHCA BRI S ] —4) “WEARBN 1F
IR, X B AN 38— AL E R R I N 7
Mt a ET RS T WIS A R A R AT AR SRR S, O
eI . A WINFA AN SCh P HE RIREE, BIE AT BAG )T R
JE I, AR e e 0 7 RAB RO AL R A R B AR I ) A B
[B], HAZRDEAERDWIMT . 0L, TERFTAIRIH A E R b, (RS R
FROCHIHLE A B IEARE S e )@, 5 EATHERZEm XL AR ZIME 2
TOIRIA ARG B S 5L, i, S5IRATAOTE TR, MAaAEE IS
FIRIRH R R . TR SEENARIEH A2 X R 7 1ERAITEMES AT
IR

IR —IATERL TR R TRIARN “Ratio decidendi”, FEHRIAE HITR
— R, W CEET 5 B WABEBVICR, R T EMN
HIEF, AXFEWAITE, —& “Ratio est formalis causa consuetudinis. ” FJE1E %
A JE “Reason is the formal cause of custom. ” W[ DIEHIE . “BRHE S BAHA R
BERE.” 8 /A5 : “Ratio est legis anima; mutata legis ratione mutatur et

O FELRBREFRGAN  ZEENFHE: SR, FBARBERARESL, EHRL
MAPBREZHFENE, ARK-BEHEAAX —BOAAHRRTER Y, RARAZE
R, “HARLARARTX —FNARERAFEMMLT”, #0 [F] BH - &
%8 (URZEHEHEER), BMEF, LEFXHRE 1984 £, ¥ 132 7,
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lex. 7 PIEFA N “Reason is the soul of law; the reason of law being changed the
law is also changed. " FILAEHIEE N : “HIH BIEHEM AR, EWAENEBZT,
AT O wr P by CERT FAETHE, w2 (T,
B, AR —MIER Gl B, S0E U e £ B R A E
T, BRAA R A A R B, A B Bk A R T s, IR 4 AT
XFPFUERE, W T R, S RAEEEW, W ERAKEEEN. S
St b, FRATAE DB R b DX e S 3R A SR A B B4 R — ST IR SE T EaR e
R AT, [ st SR FRATTAIE 53 A0 B R IR = >0 Y Rl VAN (B BB 200

RN TR EFRR], B FRHL T EERR 7RI d 5 ) BUEA IR %
DI KRAR, B, XFalEafrz HA 6, B2 Ra M Eam R, 3Ry
S5 FHLE AT B w32 P O TG 26 B e A A )00 A5 5 S B AR B U I R T 5
WPrlE . DERG RFAT  F iz TR T R AR > B w) ks AT i — > AR )
WO THTSE T8 T2 3 S R ST ) k0 T TR S T SCHR 2k, T T R A 43 1
W5,

—. ESFERFEX T X BT R

SrlkiE bR, RS 2T A 5C AR i A ) B (] AR B T — 1B
HPSC RSB XTSRRI R, AR ERARZ LT
AP J5 [ S A 25l A o BE 5 1 04 5 ) 5 T A > R 2 T 7 A 4 45 Fof x4 A5 2
g, IERM TP RREEA, PO RE X R AR L R, A AR
oA T PR A RREAT S 0 R AR G ) TR W] i SG AR TR, X T Tl
T VT AR IS T A B FE Rt > Ml o 154 IR B 5 e 1 8 . AR e,
PEIE AR LIRE - Jel Bl - PIEEF (Antony Nicholas Allott) FIBFFEARA

© (FEREEFM), FEDHRE 1999 F£1R, % 656 T,
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AR RS E A AT T A, RIS —FRE S . SO EAT
SRR AR B ANG 2L B A AR > B0E T IR, IEENTA A
RESZHT 1A~ %, (RO S s B s A O T 09 BUE A AR SR A R,
11T LSRG IR A8 LA AR S B p 0K ) R R o A b AR
oI5k R BT BRERIA RN . R, X 2 ARk BE 2 TF 945 B0 5 i BLY
O FAEM EIEAL AT R @ By AR S A T S A U X 24 3 ) s
A PRP AL BT 2 — R AR — R s R AR —Fhik . PR AL B
T A FREYA & —ERIB SRR, ML EE B S8 eIk kB
T UASCHtE R E LG B, > B A D S S Al S A T R S — A B S )
WL H X B R — i 2 BORE 2T 1B BT A B T S it ) At vk e )

@ Antony Nicholas Allott (1924—2002), ZEWHAF A F SEMFREMEHEZ, £
WHENETHFERREBELHENEF R, EEGNDEATAUTIENFFUNIE: &
—BNEEXER, HEHXFEST . “It is one thing for anthropologists, folklorists, lawyers,
colonial administrators to record folk law; it is another for courts or governments to take notice of
such. One of the best surveys of the question in an African context is the following essay by Allott. ”
BRT ALK Allowt B1E RN A “REFMLEARZ " 4, EF—BXTHRETUEFEMN
HRBHMRRERNEET, FHE Allow IFH Y “THEAESENLLMBEERNES,
HATFIEEWNFREA LT 20 #2260 =R FHAE” (JE X H: “The one scholar who under-
stood the social and political contexts in which laws functioned was Antony N. Allott, whose work on
customary law had set a new benchmark in 1960s. ” ), % W, Shamil Jeppie, Ebrahim Moosa & Rich-
ard Roberts (eds). Muslim Family Law in Sub — Saharan Africa; Colonial Legacies and Post — colin-
ial Challenges, Amsterdam: Amsterdam University Press, 2010, P21. %,

@ A.N. Allott. “Judicial Ascertainment of Customary Law in British African” , Modern Law
Review, 1957 (20), pp.244 - 263. JE L% : “The ascertainment of usage or custom which is to
be administered by the courts presents in England; how much greater is the problem when the way of
life, and even the language, of the people concerned are entirely alien to the judges and magistrates
administering the customary law! This is the case in British Africa, where still - to a large extent —
the personnel both of the superior courts and of the subordinate courts other than native courts is
British. It is natural that in the course of time the individual judge, magistrate, or administrative of-
ficer should acquire a certain knowledge of the political and social systems, and the customary law
which expresses those systems of the indigenous African population; but this knowledge is unlikely to
be deep (through transfers of the officers between territories or postings within them) ; and the officer
is often legally debarred from expressly drawing on his own knowledge in the decision of cases invol-
ving customary law. It is necessary to fall back on other means of discovering what are the rules of cus-
tomary law on any particular topic. A consideration of what means are open to parties or courts is

”

therefore of central importance to the present — day administration of justice in Africa.
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B RERER, HE 20 N EA B B RITISE, LOgiR I 158 Bk
e REL AR TP A E T S TR .

ERAR OIS I T 3 AN, REBWEFEEE B T E K IE
2 A ] BE AN T2 A B AT L AL T, Hovh, SRR Z TS 0 Bt —
NLSRZEREE R, ERARZcEIe e 3 T T —RIiE N RIEZI AT
FOBAR . BN, f722 AR RAIL - N sg& (Benda - Beckman) 7EHE4E
TR B AE IR Z M —— KB R £ A IE SCRIE S BE)  (The broken stairs
to consensus : village justice and state courts in Manangkabau) Wl RE B4R 3 Xt Ef)
BEJE PN IR V& K 48 (Manangkabau) (935 BERUFE 2 BT 09T, Jds
L, B G B SR IR A 2 R SO i R R AR AT 5
AN — DU ge %k BV RE J& 4 . 5 1] 26 S BT i) o T Gy i DR B RIS 3R Y, e A
TEHFNPIE M2 5 W A 2 9 A P B AN 15 06 e 4 DR 7 0 o T 1] — 20, A
LB TR “RAE T2 MBS, EAK - S FR, KK
N F BRI B AR 2 U BE A A] LAGE HT T Sr e e, [RIFEE AT LA
T RRESH, M9 292577 B ATFA RS0 B2 6 T E R 8w
AT R o P AL S 0y RIE I EEXTENBE R PR A A, HS 00 T 2 2y A T e
JRRTET, 1RGNSy DL 52 BIHRIR, ML GEL I A 7T LAA 35 Bs 1k 24 2y
MA@ SRGRBTE R PR S AR b, ARGk - DS 2 o & 5 AR LY 2
ARBREI T S SCERHI R MR, XSRS F AT,
RV X A AR S BE B 0 A, SRR AR AR SR, BRSSO —
Mt LAXS Fr, FATEE B

TSR T LA B R 245 A ) I 5 8 T DA AR 9 > 5k 5 w1 Y
KA, Mo, ARk - D50 5T TR N ER MR X [A]— 8 U T T
MUL BN EAMER H, TG NNFRIL A, B2 NAPEREL A, #R AT AW 5~
S RRERRR, Mt—k, RARVBRKERF BN AEZEH, TRE
72 {5 S LA E PR RIS AR A TR B A AR AR, AR AL FRATT I R Y BB TR ST

@ A.N. Allott. “Judicial Ascertainment of Customary Law in British African”, Modern Law
Review, 1957 (20), pp.244 - 263. J&E X % : “In the early, formative stage of customary law as
applied by the courts, the proof of customary law as fact may be an inescapable necessity, but the
goal must be to place customary law on an equality with the rest of the body of law that the courts are
empowered to administer, i.e., apt to be judicially noticed as part of the law of the land. ”

@ Keebet von Benda — Beckman. The broken stairs to consensus: Village justice and state courts
in Manangkabaw, Dordrecht; 1CG Printing BV — Dordrecht, 1984, pp. 103 —107.
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FRESIAT T AR S A OO, A BB AE I Ik L 8L R L 1B Y
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SHDRPIFEA L, ROk 20T T8N 3 F D B R ) 15k 1 Rl ik iz
TS BRI . Bildn, A EREIAH H AR BRI > BUIE A RDRE
DS i, AT 5 T AR R I BOE LSS AF R RS, i T B
T 2843k FIEIE T A 2 B T AT, AT R IX. ] 3k AL A A0 B R
T I Bk I R T A PR, 2 TR 3 3 [ 5 T SCRE IR A £ 2 SR R DL

© T (REE2AEALEEAEFHEA), (LRAFFHR (TAHKR)) 2008 £
%13,

@ HB¥: (FEREEFRFREKSE (2007 4£)), CLERAFFR (FAK)) 2008
FE1H,

® HRE: (RANZEERA—ETRBARERAREANER), (EH 542
K ) 2009 52 .

@ WARZE: (¥R, ¥EAANEFHEA), (BuEpL) 2009 £5 6 H,
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