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CRIMINAL FAIR TRIAL RIGHTS

The Article 6 fair trial rights are the most heavily-litigated Convention rights
before the European Court of Human Rights, generating a large and complex
body of case law. With this book, Goss provides an innovative and critical analysis
of the European Court’s Article 6 case law.

The category of “fair trial rights” includes many component rights. The existing
literature tends to chart the law with respect to each of these component rights,
one by one. This traditional approach is useful, but it risks artificially isolating the
case law in a series of watertight compartments.

This book takes a complementary but different approach. Instead of analysing
the component rights one by one, it takes a critical look at the case law through a
number of ‘cross-cutting’ problems and themes common to all or many of the
component rights. For example: how does the Court view its role in Article 6
cases? When will the Court recognise an implied right in Article 62 How does the
Court assess Article 6 infringements, and when will the public interest justify an
infringement?

The book’s case-law-driven approach allows Goss to demonstrate that the
European Court’s criminal fair trial rights jurisprudence is marked by consider-
able uncertainty, inconsistency, and incoherence.
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NOTE ON METHODOLOGY

This book is the result of an extensive survey of the European Court’s Article 6
criminal fair trial rights case law. This short note explains the methodology used
to identify the cases forming the basis of that survey.

Primary research for the book was conducted using multiple overlapping
searches via the European Court’s very useful HUDOC database, and involved
reviewing and reading well over 1,500 decisions of the Court ranging from the
inception of the Strasbourg institutions through to 17 March 2014. HUDOC
‘tags’ cases with various codings (as some examples, judgments will often be
coded with the Article(s) considered in the case, any keywords describing the
major issues in the case, and an ‘importance’ level from ‘1’ to ‘3’ based on the
Bureau of the Court’s assessment of the case).! This coding is not always done
consistently, and so one must run several searches if one wishes to have a reason-
ably exhaustive set of results.

As part of that series of searches, every decision of the Court tagged as ‘Article
6’ and which included the word ‘criminal’ in the text was reviewed, as was every
decision tagged as ‘Article 6(2)” or ‘Article 6(3)’. Every decision of the Court
tagged as ‘Article 6(1)” with an importance level of ‘1’ was also reviewed, as were
many of the decisions tagged as ‘Article 6(1)” with importance levels 2" and ‘3’. In
addition to these searches, a series of cross-cutting searches were also conducted
for appearances of key words and phrases such as ‘proceedings as a whole’ or
‘irretrievably’ in Article 6 cases, and for relevant material discussed in the context
of provisions related to Article 6 (for example, Article 5(4)). Cases available only
in French were reviewed and translated as appropriate. In all, these searches iden-
tified well over 1,500 ‘hits’, which included some civil cases, some less relevant
cases; some cases generated more than one ‘hit’ due to the overlapping nature of
the searches.

As noted in the acknowledgments, this book is in part a revised descendant of a
doctoral thesis submitted and examined at the University of Oxford; since the
time of the thesis’ submission more than 500 recent cases have been surveyed,
read, and added to the book as appropriate.

There are limitations to this methodology. It does not comprise a statistical
survey, and cannot lead to any quantitative conclusions. It was, instead, a way of
facilitating that method of legal research which may be summarised as ‘try to read
all the cases’.

" The two HUDOC User Manuals provide useful background information on these matters and are
aninvaluable guide for anyone conducting research in thisarea: see http://tinyurl.com/HUDOCmanuals.
Note that importance level ‘1’ usually includes, but is not limited to, cases reported in the official
reports.
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