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‘[-..] Kompliziertheit cines Rechts, so sehr sie selbstverstindlich nach Miglichkeit zu vermeiden ist, [ist] noch
kein Fehler [...]. Die Forderung, das Recht auch dem Verstindnis des Laien iiberall zugdnglich zu machen, ist
vine utopistische, und der Richter, der selbst geschdfisgewandten Laien gegeniiber von der Annahme ausgehen
wiirde, dass ihnen bei ihren Handlungen das positive Recht bekannt gewesen sei, wiirde in vielen Fiillen zum
Schaden der Rechtspflege sich mit den Tatsachen in Widerspruch setzen.

Nomendig ist vielmehr nur, dass das Recht iiberall der Interessenlage entspricht. Dann mag es so kompliziert
sein wie es will, der Laie wird auch ohne Kennmis des positiven Rechts, falls er nur der Interessenlage ent-
sprechend handelt, stets das Recht auf seiner Seite haben.

Man darf deshalb keinen Vorwurf gegen die Kompliziertheit eines Rechtes erheben, wenn wie hier, wo drei
Personen miteinander in Beziehung treten, die verwickelte Interessenlage sie nicht vermeiden lésst.’

Rudolf Miiller-Erzbach, Die Grundsitze der mittelbaren
Stellvertretung aus der Interessenlage entwickelt, Berlin
1905 (pp. 41-42)



Preface

There are few areas of law which do not benefit from being studied comparatively.
Whether or not comparative studies can lead to the formulation of compromise legal
regimes which are acceptable in several countries, which is obviously more doubtful,
they certainly shed powerful light on any one particular legal system and often point the
way to change within the framework of that system.

The law of agency however has not proved an easy vehicle for such studies. There are
significant differences of basic approach between what may loosely be called the civil
law and common law systems. Within each of these categories the differences in civil
law between the Code Civil countries and countries following the Germanic tradition
(with Nordic law is a special position), and in common law between the approach in the
United States and that in most other common law countries, create more opportunities
for variation. This is an area where, in my experience, direct questions between parties
of one tradition and those of another do not always clarify issues. Sometimes their
different but unspoken presuppositions simply result in ships passing in the night. At
other times the questioner may tend to formulate the question in a way that he or she
conceives likely to be more easily comprehensible to the other party, and the other party
may try to help by formulating an answer in terms believed to accommodate the
presuppositions of the questioner, resulting only in misunderstandings. More important,
in this area the fact situations analysed are often extremely elusive and imprecise. Many
people deal in business and commerce not consciously knowing whether or not their
counterparties are acting as independent contracting parties, or as some form of repre-
sentative and if so how that form of representation operates legally. The counterparties
do not make it clear and often do not know themselves. Phrases such as ‘on behalf of’
“for” ‘on account of® ‘in the name of™ are imprecise and in the English language at least
have no agreed legal meaning; and I would assume that similar expressions in other
languages may raise difficulties too.

Against this background the careful work of Dr Busch is bound to be of considerable
value internationally. The legal position as to direct representation is probably fairly
uniform, subject to well-known problems connected with the notions of ratification,
with what common lawyers call apparent authority, with the liability of an unauthorised
agent or falsus procurator, and in respect of the interaction with company law. Dr
Busch, however, has addressed himself to the more difficult topic of indirect representa-
tion. where the whole position is much less clear. For all that the notion appears as part
of a central division in the Principles of European Contract Law it is not known as a
legal technique in common law countries at all, a fact which Dr Busch, who demon-

vii



Preface

strates almost an insider’s familiarity with common law techniques, well understands.
Even in civil law countries its definition and its consequences appear to vary. The
careful discriminations between fact situations, even more essential in this area, and
between the possible responses to them made by Dr Busch in this valuable study should

shed much light on the issues which require consideration and on the solutions which
might be adopted for them.

F.M.B. REYNOLDS, Q.C. (Hon.), D.C.L., F.B.A.
Honorary Bencher of Inner Temple

Professor of Law Emeritus in the University of Oxford and
Emeritus Fellow of Worcester College Oxford
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