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HUMAN RIGHTS AND SCOTS LAW



Foreword

The period since the entry into force of the Scotland Act 1998 and the Human
Rights Act 1998 has been one of the unusually rapid change in Scottish legal and
constitutional culture. The courts have had to cope with a large volume of liti-
gation concerning the unfamiliar law of the European Convention on Human
Rights. They have had to assess the compatibility with the Convention of
common law principles which had long been taken for granted, and of statutory
provisions which could not previously have been questioned. They have grown
accustomed to the citation of case law from around the world, and have become
conscious of their own decisions being the object of reciprocal interest in other
jurisdictions. They have had to assume a more prominent constitutional role
under the devolution settlement than they had formerly played, and to accept
that the new dispensation has given the legal system and its participants a higher
public profile than in the recent past. The legal profession and the university law
faculties have equally had to cope with a demanding period of transition.
Amongst the general public, there has been increased interest in the Scottish
legal system and those who are active in it, with such issues as the appointment
of the judiciary and the regulation of the legal profession, receiving increased
attention.

The period of transition has not yet ended. The courts are still in the process
of determining the meaning and scope of some of the basic concepts employed
in the statutory provisions: what, for example, constitutes an ‘act’; what pre-
cisely is meant by ‘incompatibility’; and what is the consequence of requiring to
courts not to ‘act’ in a manner which is ‘incompatible’ with the Convention. As
successive cases pose new problems, and from time to time place in issue the
appropriateness of the solutions proposed in earlier cases, the courts slowly feel
their way towards a position which can be taken as more or less settled. That
stage has not been reached.

In this situation, it is more than usually difficult for writers on the law to pro-
duce a commentary: new cases continue to flood out of the courts, some of them
raising issues of fundamental importance. At the same time, and for the same
reason, it is more than usually important that commentaries should be offered
by those who can stand back from the fray, discerning any patterns that are
emerging, assessing their implications and offering a view on their appropriate-
ness.

The present volume has its origins in a conference held at the University
of Edinburgh in 1998, at which an attempt was made to predict the potential
implications of the legislation which was then emerging from Parliament. The
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contributions to that conference have been revised and supplemented in the light
of experience, and assess that experience from a wide variety of perspectives.
Not the least interesting and useful aspect of the collection is the diversity of
opinions expressed.

The present collection of essays will naturally be of interest to those working
in universities who take a critical interest in the development of Scots law. For
those of us grappling with problems on a daily basis as practitioners or as
judges, a work such as the present is equally useful, reporting on our progress
from a clearer vantage point, and enabling us better to steer a safe course.

Court of Session ROBERT REED
Parliament House

Edinburgh

1 April 2002



Preface

This short book had its genesis in a conference organised by the Faculty of Law
at Edinburgh University in 1998. The intention at that time was to educate our-
selves in the changes in Scots law likely to ensue from the entry into force of the
Human Rights Act. In doing so, we sought to encourage Scots lawyers to think
about their specialisations from a human rights perspective. We also saw a need
to learn from other legal systems that had undergone similar recent transforma-
tion, most notably Canada and Sweden. And of course, we had to grapple with
the constitutional changes that the Act and its incorporation in the devolution
legislation would bring about. Although much has been added or altered since
then, these remain the objectives of this book.

Much of what could be said in 1998 was necessarily speculative. Four years
on, it has been possible to begin to address the reality of what the Act has so far
achieved, at least in Scotland, although many topics remain to be further
explored in future litigation, or indeed in future books. All those who partici-
pated in the 1998 conference found it illuminating to look afresh at old law from
a new perspective. We hope that these essays will achieve a similar impact on a
wider audience.

Our thanks are due to Myra Reid, Peggy Dwyer and Felicity Stewart for their
help in preparing the final manuscript for publication, to Richard Hart and
Hannah Young at Hart Publishing for their patience and support, and to our
contributors, for remaining with us to the end.

THE EDITORS
June 2002
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