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towards environmental protection and energy efficiency, there are few people
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PART I

Introduction






1. Regional renewable energy
approaches: An introduction to
exploring legal barriers and
opportunities

Marjan Peeters and Thomas Schomerus'

1. AIM OF THIS BOOK

This book focuses on legal frameworks within which regional authorities
in EU Member States must act in the course of the necessary transition
towards a sustainable energy system. Regional authorities or regional
governments are broadly understood here as sub-national bodies that
either hold a regional or local authority electoral mandate, or are
politically accountable to an elected assembly.? The book explores the
role played by these regional authorities in this vital transition to
renewable energy, and, more specifically, it maps several legal questions
that might emerge along the path to renewable energy. Neither the
possibilities for the financial promotion of renewable energy, nor the
planning and permitting of renewable energy projects and the manage-
ment of the grid can be understood outside the context of international,
EU and national law. This multi-level legal framework has become
increasingly complex with renewable energy laws at EU and national
levels particularly, having faced frequent amendments complicating an
understanding of the applicable law. Alongside specific renewable energy
laws, a vast number of other laws are important elements for the

' Thomas Schomerus and Marjan Peeters were at the time of writing of this
chapter members of the research team in the projekt Innovation Incubator, Act.
1.1/CT EnERgioN, sponsored by the European Union with funds from the
European Regional Development Fund (ERDF) and by the state of Lower
Saxony.

2 This connects to the definition used in Article 300(3) TFEU.
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4 Renewable energy law in the EU

transition to renewable energy, since for instance, nature conservation
and air quality legislation must be taken into account when deciding on
renewable energy activities, such as hydro-power generation and biomass
combustion. At the same time, compliance with the Aarhus Convention
on access to environmental information, public participation in decision-
making and access to justice is required for all EU Member States and
the EU itself — all of which are party to this Convention. WTO and EU
public procurement and financial law also play a role when regional
governments try to establish incentives for regional renewable-energy
production. Moreover, new policy concepts arise, particularly concerning
the idea of allowing citizens financial participation in local renewable
energy projects, but also in view of overcoming the “Not In My
Backyard” (NIMBY) effect. One can appreciate how this range of legal
frameworks requires an enormous legal knowledge on the part of regional
governments wishing to stimulate renewable energy production and
consumption within their territory. The same applies to regional govern-
ments which, for one reason or another, do not welcome specific
renewable energy activities within their territory. Since EU law has
imposed legally binding targets upon its Member States through Direct-
ive 2009/28, it might indeed be the case that pressure on regional
governments to open up their territories to renewable energy generation
will continue to increase until 2020.

The EU energy and climate objectives for the years following 2020
were proposed by the Commission on 22 January 2014. The Commission
continues to uphold the ambitious targets for cutting 80-95 per cent of
greenhouse-gas emissions by 2050, and it proposes setting a greenhouse-
gas emission target of 40 per cent by 2030, relative to emissions in 1990,
without the opportunity of using international credits. This means that the
reduction in emissions required to reach the 40 per cent target in 2030
would have to be achieved within EU boundaries. In order to achieve
these targets, the EU-Emissions Trading Scheme (ETS), currently gov-
erned by Directive 2003/87, should be strengthened. While the ETS
sector is supposed to deliver a reduction of 43 per cent in greenhouse
gases by 2030, the non-ETS sector would have to contribute a reduction
of 30 per cent (both compared to 2005).? The Commission also proposed
binding EU-level targets of 27 per cent renewable energy in general, and
of at least a 45 per cent share of renewable energy in the electricity

4 EU Commission, A policy framework for climate and energy in the period
Jfrom 2020 to 2030, COM(2014) 15 final of 22 January 2014, p. 5.



