‘Accessing Asylum in Europe

Extraterritorial Border Controls and
Refugee Rights under EU Law

VIOLETA MORENO-LAX

OXFORD STUDIES IN EUROPEAN LAW



Accessing Asylum
in Europe

Extraterritorial Border Controls
and Refugee Rights under EU Law

VIOLETA MORENO-LAX
Senior Lecturer in Law, Queen Mary University of London

- OXFORD

UNIVERSITY PRESS



OXFORD

UNIVERSITY PRESS

Great Clarendon Street, Oxford, OX2 6DP,
United Kingdom

Oxford University Press is a department of the University of Oxford.
It furthers the University’s objective of excellence in research, scholarship,
and education by publishing worldwide. Oxford is a registered trade mark of
Oxford University Press in the UK and in certain other countries

© Violeta Moreno-Lax 2017
The moral rights of the author have been asserted

First Edition published in 2017
Impression: 1
All rights reserved. No part of this publication may be reproduced, stored in
a retrieval system, or transmitted, in any form or by any means, withour the
prior permission in writing of Oxford University Press, or as expressly permitted
by law, by licence or under terms agreed with the appropriate reprographics
rights organization. Enquiries concerning reproduction outside the scope of the
above should be sent to the Rights Department, Oxford University Press, at the
address above

You must not circulate this work in any other form
and you must impose this same condition on any acquirer

Crown copyright material is reproduced under Class Licence
Number C01P0000148 with the permission of OPSI
and the Queen’s Printer for Scotland

Published in the United States of America by Oxford University Press
198 Madison Avenue, New York, NY 10016, United States of America

British Library Cataloguing in Publication Data
Data available
Library of Congress Control Number: 2017945334
ISBN 978-0-19-870100-2

Printed and bound by
CPI Group (UK) Ltd, Croydon, CRO 4YY

Links to third party websites are provided by Oxford in good faith and
for information only. Oxford disclaims any responsibility for the materials
contained in any third party website referenced in this work.



OXFORD STUDIES IN EUROPEAN LAW

Series Editors

PAUL CRAIG
Professor of English Law at St John'’s College, Oxford

GRAINNE DE BURCA
Professor of Law at New York University School of Law

Accessing Asylum in Europe



OXFORD STUDIES IN EUROPEAN LAW

Series Editors:
Paul Craig, Professor of English Law at St John’s College, Oxford and
Grdinne de Birca, Professor of Law at New York University School of Law

The aim of this series is to publish important and original research on EU law.
The focus is on scholarly monographs, with a particular emphasis on those which
are interdisciplinary in nature. Edited collections of essays will also be included
where they are appropriate. The series is wide in scope and aims to cover studies of
particular areas of substantive and of institutional law, historical works, theoretical
studies, and analyses of current debates, as well as questions of perennial interest
such as the relationship between national and EU law and the novel forms of
governance emerging in and beyond Europe. The fact that many of the works are
interdisciplinary will make the series of interest to all those concerned with the
governance and operation of the EU.

OTHER TITLES IN THIS SERIES

National Parliaments after the Lisbon Treaty and the Euro Cirisis
Resilience or Resignation?
Davor Jan¢ié

Environmental Integration in Competition and Free-Movement Laws
Julian Nowag
EU Agencies
Legal and Political Limits to the Transformation of the EU Administration
Merijn Chamon

Coherence in EU Competition law
Wolf Sauter

Foreign Policy Objectives in European Constitutional Law
Joris Larik
Economic Governance in Europe
Comparative Paradoxes and Constitutional Challenges
Federico Fabbrini

Private Regulation and the Internal Market
Sports, Legal Services, and Standard Setting in EU Economic Law
Mislav Mataija
The EU Deep Trade Agenda
Law and Policy
Billy A. Melo Araujo
The Human Rights of Migrants and Refugees in European Law
Cathryn Costello
An Ever More Powerful Court?
The Political Constraints of Legal Integration in the European Union
Dorte Sindbjerg Martinsen
The Concept of State Aid under EU Law
From internal market to competition and beyond
Juan Jorge Piernas Lopez
Justice in the EU
The Emergence of Transnational Solidarity
Floris de Witte
The Euro Area Cirisis in Constitutional Perspective
Alicia Hinarejos



A Rosalia



Foreword

Whether the refugee in need of international protection has a right to be granted asy-
lum, or even to access an asylum procedure, remains highly contested. The idea was
resisted in 1948, when the Universal Declaration of Human Rights was drafted, and
again in 1951, when States declined to write even a modestly worded provision on the
admission of refugees into the 1951 Convention.

Dr Moreno-Lax rightly appreciates that this is still a live issue, and that compre-
hensive legal developments, particularly in Europe, demand a new, more subtle and
sophisticated approach. This volume provides that perspective, while being also an
excellent testament to her scholarship, her breadth of knowledge, and her insights. Its
explicit demand for further critical interrogation of EU law and practice will surely
re-invigorate the debate not just in Europe, but also in the wider world, where global
compacts on refugees and migration are currently on the table. In this present and
future climate of uncertainty and apprehension, the effective implementation of inter-
national law and standards will likely be contested once again, amidst the population
displacements yet to come.

Europe provides many helpful examples of standard-setting within a community
in principle committed to harmonization and the rule of law, but equally a record of
failure, both internal and external. Dr Moreno-Lax provides the background, which
is the essential institutional history of ‘integrated border management’, a theoretically
systematic combination of measures premised on a common borders code in which
sovereignty, ‘legitimate travel’ and irregular migration juggle for attention. Even as EU
legislation and policy instruments seem repeatedly to stress commitment to asylum
and to the basic international treaties, the 1951 Convention and 1967 Protocol relat-
ing to the Status of Refugees, securitization and control offer little space for those seek-
ing asylum. In practice, ‘protection’ is often the response of last resort—a grudging and
reluctant admission that there are limits to how people may be treated, but only once
they have overcome the obstacles overtly intended to frustrate their flight and onward
movement in search of refuge and their own security.

As Dr Moreno-Lax shows, it is all about keeping the stranger from the gate. The
means to that end are many and various and only too visible in the practice of visa
denials, carrier sanctions, interception and interdiction, and in the recent histories of
displacement and loss. When and where, she asks, do rights and protection step out
from the rhetorical and into the world of the practical? Drawing on her own com-
prehensive knowledge and understanding of the law, the literature and the practice,
she tells us clearly where rights, particularly the EU fundamental rights acquis, ought
indeed to play a part. She convincingly demonstrates the very power of human rights,
with their solid roots in general international law and their direct and evolutionary
impact on European law, society and democratic governance.

This is especially apparent where that most fundamental instrument of protection,
non-refoulement, is concerned. We see from her analysis how this basic rule, which
requires that no one be sent or returned to where he or she may face the risk of serious
harm, has firmly established itself among the limitations that govern the conduct of
States. It is the strength of this basic principle that leads States, individually and within
regional institutions, to expend such resources on secking to prevent its activation,
rather than on the broader, international humanitarian agenda which would engage
with the multiple causes of displacement.
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There are difficult questions in this context, but Dr Moreno-Lax does not shy away.
Her critical interrogation of the law and practice relating to visas, diplomatic asylum,
refusal of boarding, and maritime interdiction opens the way to a deep analysis of
asylum, and of the individual’s right to what has been seen traditionally as a gift within
the sovereign discretion of the State. Dr Moreno-Lax phrases the issues with care and
precision. She thus highlights a dimension too often ignored in the literature, namely,
that of the necessary link between ‘access’ to asylum and the right to leave and to seek
asylum. With Europe as the centre, she calls in aid the overarching protective principles
of the European Convention on Human Rights and their evolution and progressive
development within the framework of the EU Charter of Fundamental Rights.

The history of obstructing the movement of those in search of refuge is hardly one
of unqualified or lasting success, and experience strongly suggests that only a more
enlightened and informed approach, which looks beyond narrowly constructed notions
of security and control to the drivers of displacement, can have any hope of impact. Dr
Moreno-Lax accurately characterizes extra-territorialized border and migration control
and surveillance from the perspective of EU law, and navigates the complexities of
different legal regimes apparently applicable at one and the same time. She responds
imaginatively, but concretely, with the techniques of ‘integrative interpretation’ and
‘aggregate standards’, the end result being a striking amalgamation of non-refoulement,
in its refugee and human rights aspects, with asylum, in its combination of rights to
leave, to seek, and to due process. Her analyses of the extensive case law, focused on the
rulings themselves and their implications, are extremely sound and as are her compa-
rable assessments of institutional developments. She shows exactly what is required of
States if they are to fulfil their international obligations effectively and in good faith,
marking out clearly the line between frustrating the right to leave, on the one hand,
and ‘managing’ irregular movement within the law, on the other. A ‘duty to grant ter-
ritorial protection has crystallized in European practice’, she concludes, which is the
natural corollary, among others, of the Charter’s stated intention, ‘to strengthen the
protection of fundamental rights in the light of the changes in society ..." This means
that pre-entry control measures need to conform to and be applied consistently with
the right to asylum. Within the European Union, this is not yet the case, particularly
when considered from the perspective of proportionality, when visas are denied, board-
ing is refused, carrier sanctions are imposed, or those ‘interdicted’ are denied all proce-
dural opportunities to claim protection.

What Dr Moreno-Lax demonstrates so clearly is the extent to which EU law, and the
policies and practice behind the law and thereafter developed around it, fails to make
the necessary and required distinctions between the third country national, strictly so
called, and the person seeking and in need of international protection. She shows the
extent to which the border has been detached from territory, and how security and
control have subsumed the goal of protection, for all the apparent commitment to
fundamental rights. Protection and solutions have likewise been detached from the
individual seeking refuge, whose agency is ignored and whose identity is swept up and
away in yet another host of statistics.

She does not pretend thar the ‘sovereign rights’ of States can be wished away. On the
contrary, she reminds us that these are rights within the law, to be exercised consistently
with the law. Given where the law now stands, this demands a positive re-orientation
towards the individual, whenever action is being taken extra-territorially to deal with
so-called irregular movements. Only then and thereby can that gap be bridged between
the right to leave in search of asylum and the grant of protection where due; and the
law to make up that bridge is already there.
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The gap currently existing between the ideals professed politically and the harsh
reality of closure and obstruction has been only too evident in recent years. Whether
that is merely the reflection of institutionalized hypocrisy or something yet more deter-
minedly negative will still be contested in the future, as desperation in its various forms
continues to drive the movement of people between States. Thankfully, through her
rigorous analysis and the strength and depth of her scholarship, Dr Moreno-Lax has
ensured that the debate to come, within Europe and beyond, will be both constructive
and principled.

Guy S. Goodwin-Gill
All Souls College
Oxford
May 2017



Series Editors’ Preface

This is a very timely book which deals with a pressing issue of contemporary European
law and policy, namely to what extent the European Union’s system of external border
control is compatible with EU and international human rights law governing the rights
of refugees and asylum seekers. The author situates her analysis at the interface between
three important and intersecting issue areas, namely border surveillance, migration
management, and refugee protection in the European Union.

She sets out to describe in some detail the EU’s system of integrated border con-
trol, and in particular the range of ways in which the EU establishes advance control
over the influx of people from outside the EU. The book explains how the EU’s “pre-
border” control policies treat all potential entrants from outside the EU in the same
way, without distinguishing between refugees and other migrants. At the same time,
even though the EU’s pre-border policies are extra-territorial in their scope of applica-
tion, there is no recognition on the part of the EU that the human rights of refugees
are relevant in these circumstances, or conversely that the human rights obligations of
the EU may have extraterritorial application.

After several chapters setting out the content of the EU’s pre-border policies, includ-
ing the Schengen system of border control, the common visa policy, carrier sanctions
and maritime interdiction, the second part of the book moves on to consider the impli-
cations for the rights of refugees and asylum seekers of this array of EU policies. The
author examines the relationship between international law and EU law in the area
of human rights, and surveys the various sources of EU human rights law, includ-
ing in particular the Charter of Fundamental Rights. She argues for an ‘integrative’
approach to the interpretation of EU human rights law, whereby the provisions of
the EU Charter are to be read in light of other international standards and integrated
with them. The remaining chapters contain in-depth treatment of the principle of
non-refoulement, and the right to asylum in EU law. Throughout the book Moreno-
Lax challenges the view that the obligations of a state (or political entity such as the
EU) to refugees apply only within the territory of that state, and secks to integrate and
explain the obligations flowing from several different sources of law: EU law, general
international law, international refugee law and international human rights law, all of
which have relevance to the pre-border control policies of the EU.

In all, the book contains a very detailed and thorough account of an important set
of EU policies affecting the rights of refugees, with a strong normative argument as
to the human rights implications of these policies and the human rights obligations
of the EU. It should be of interest to all those concerned with European refugee law
and policy

Paul Craig
Grdinne de Biirca
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