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WTO RETALIATION

The central point of this book concerns three main issues: the problems of
WTO retaliation, the question of the effectiveness of retaliation, and the
purposes of retaliation. WTO retaliation is often deemed ineffective due
to its inherited shortcomings. This book highlights the significance in iden-
tifying the purposes of retaliation prior to evaluating its effectiveness. Put
differently, it refers to the purpose-based approach of effectiveness. It is a
common understanding that the purpose of WTO retaliation is to induce
compliance. This book, nevertheless, argues in favour of coexistence of the
multiple purposes of retaliation, including reaching a mutually agreeable
solution. These views are based on the extensive research conducted on the
purposes of WTO retaliation, namely through interpreting Article 22 of
the DSU; examining the remedies rules within the frameworks of public
international law, and law and economics; and assessing the academic writings/
debates as well as the statements of arbitrators. Finally, by evaluating a
number of disputes involving WTO retaliation, this book demonstrates the
reasonableness and soundness of WTO retaliation in light of its multiple
purposes.



Foreword

While the negotiation and subsequent creation of new rules in international
law can be a long and difficult process, it is often only the end of the begin-
ning. One of the more troubling aspects of international law is that once
those rules are agreed upon, some parties do not comply with the rules. The
WTO Dispute Settlement System is therefore often deservedly praised by
many international lawyers not just for the fact that WTO members agree
to its compulsory adjudication process, but also because the vast majority
of the WTO Panel and Appellate Body Reports result in compliance. It is
perhaps the most successful system of dispute settlement and compliance in
international law when compared with the rest.

However, even the WTO system can be, and has been, tested by the rare
cases when WTO members have not complied with the adopted reports. In
such cases, in extremis, retaliation may be authorised by the WTO Dispute
Settlement Body. Few legal scholars have really focused on this aspect of the
WTO as, unlike the litigation process, which is transparent, little informa-
tion about the diplomatic and political aftermath of the cases are readily
available. Nonetheless, it has been accepted orthodoxy that the purpose of
retaliation is to induce compliance and that this indeed does happen.

In this ground-breaking study, Dr Limenta questions this comfortable
paradigm, providing a compelling alternative narrative through comprehen-
sive research. She sets out the various possible purposes beyond inducing
compliance, and analyses each one in light of the WTO jurisprudence on
and experience with retaliation. Rather than relying on only one perspec-
tive, Dr Limenta looks at the issue through multiple perspectives and even
multiple disciplines. She avoids quick impressionistic conclusions, so aptly
illustrated by the parable of the blind men and the elephant, and instead
focuses her attention on the elephant in the room—the cases of continued
non-compliance in the WTO.

Indeed, as Dr Limenta points out, if retaliation is the only response to
such continued non-compliance, we end up with a paradoxical equilibrium
in the global trading system where the WTO actually authorises more trade
barriers instead of facilitating the reduction of such impediments to trade.
She therefore astutely suggests that retaliation cannot be about either induc-
ing compliance (it does not in some difficult cases) or a rebalancing coun-
termeasure, because it then undermines the whole system. The purpose she
suggests must be more nuanced than that. Instead, she examines the purpose
of the retaliation option in the WTO system and proposes instead that the



vi Foreword

search for one purpose misses the point—the option of retaliation can have
multiple equally valid purposes with the ultimate objective that the global
system is strengthened rather than weakened. This she terms as a purpose-
based approach of effectiveness.

Her ultimate conclusion that while inducing mutually amicable settle-
ments is a valid purpose of retaliation as well, some settlements like those
reached in the Clove Cigarettes and Upland Cotton disputes, and the pro-
visional settlement agreed in the Hormones dispute, are problematic. These
settlements are often not negotiated in the open, can be lacking in transpar-
ency and may affect other WTO members, particularly those from develop-
ing countries.

This book is a bold and sophisticated commentary by a young scholar pub-
lishing her first book. It bodes well for the future of the WTO and the global
trading system that we are seeing the rise of such younger scholars, espe-
cially from developing countries, able to comment on the system and suggest
new ways of seeing the issues. As developing countries play an ever-greater
role in international trade, contributions such as these by Dr Limenta to
the rule of law and our understanding of it will be increasingly important.
We live in an imperfect world, and while it may be easy to suggest that the
status quo is the ‘best of all possible’ systems, scholars like Dr Limenta
highlight the need for the reconsideration of the accepted explanations and
an urgency for the refinement of the system. It is good, but it can be better.

Associate Professor Michael Ewing-Chow
WTO Chair
Faculty of Law, National University of Singapore (NUS)



Acknowledgements

This book is based on my doctoral thesis, which I completed in 2012 at
Victoria University of Wellington (VuW), New Zealand. I would like
to thank my supervisors, Susy Frankel and Meredith Lewis, for their
enthusiasm, guidance, patience yet straightforwardness and dedication to
the work of my thesis and for their encouragement to publish it. Thanks
also to Tony Angelo, Law School PhD advisor, for his immeasurable sup-
port and advice during my tenure as PhD student. Bryan Mercurio, Sadeq
Bigdeli and Gordon Anderson were excellent examiners and provided val-
uable comments. I also would like to thank Joost Pauwelyn and Michael
Ewing-Chow for every intellectual discussion during my fellowship at the
Graduate Institute of International Studies, Geneva, and the Centre for
International Law, National University of Singapore. Marco Bronckers,
my Master’s thesis supervisor, and Peter Van den Boosche provided me
with their brilliant thoughts during my brief meeting with them in Brussels
and Geneva. Professor Bronckers’ seminal work on financial compensa-
tion inspired me to choose the topic for this book. I would also like to
thank Ambassador Iman Pambagyo for sharing his knowledge and experi-
ences related to WTO dispute settlement. The librarians at the VuW, the
Graduate Institute of Geneva, the World Trade Organization, the United
Nations, the World Trade Institute, the National University of Singapore
and Universitas Pelita Harapan were very nice and helpful whenever
I needed their assistance.

I would like to express my gratitude to John Riady and Bintan R Saragih,
the Executive Dean and the Dean of the Faculty of Law, Universitas Pelita
Harapan (UPH) for their constant support. The generous support of UPH,
Switzerland State Secretariat for Economic Affairs (SECO) and the World
Trade Institute (WTI) are gratefully acknowledged. I thank Bayan Edis and
Oscar Fernando for their editorial assistance. They have been helpful along
the process of writing this book; however, all errors and mistakes are mine
alone.

Finally, I heartily thank my family for their unconditional and endless
love, encouragement, care and support.



List of Tables and Figures

Table 2.1 Level of retaliation requested and level
of retaliation authorised 32

Table 5.1 Comparison between remedies under public
international law and WTO law 91

Figure 5.1 Article 22.6 arbitrators’ statements with regard
to the purpose of retaliation 107



AB
ACP
ACWL
ASEAN
BITs
CEPA
CDSOA
DISC
DSB
DSU
FSC
FTA
GATS
GATT
GPA
GSP
ICJ

ILC
ITO
LDC
MAS
MEN
MOU
NAFTA
PCIJ

List of Abbreviations

Appellate Body

Africa, the Caribbean and the Pacific
Advisory Centre on WTO Law
Association of Southeast Asian Nations
Bilateral Investment Treaties
Comprehensive Economic Partnership Agreement
Continued Dumping and Subsidy Offset Act
Domestic International Sales Corporation
Dispute Settlement Body

Dispute Settlement Understanding
Foreign Sales Corporations

Free Trade Agreement

General Agreement on Tariff in Services
General Agreement on Tariff and Trade
Agreement on Government Procurement
Generalised System Preference
International Court of Justice
International Law Commission
International Trade Organisation
Least-Developed Countries

Mutually Agreed Solution

Most Favoured Nation

Memorandum of Understanding

North American Free Trade Agreement

Permanent Court of International Law



xviii  List of Abbreviations

RTA Regional Trade Agreement
SCM Subsidies and Countervailing Measures

SCVPH Scientific Committee on Veterinary Measures relating to
Public Health

SEOM Senior Officials Meeting

SPS Sanitary and Phytosanitary Measures

TBT Technical Barriers to Trade

TPP Trans-Pacific Partnership

TTIP Transatlantic Trade and Investment Partnership

TRIPS Trade-Related Aspects of Intellectual Property Rights
VCLT Vienna Convention on Law and Treaties

WTO World Trade Organization



Table of Contents

I eloT Lo S e el e NS e) N L v
ACRBOWILAZONPMLS cscivs cosssensrsssmssnsassm s AR AR b RO SRR vii
List of Tubles o1 FIGRTES . cusisiimsmaansisessssmanssuizimansssimesaenersessassssnssgsassins XV
List Of ADDIEUIAtIONS....c..ueeueeereeeresieeerenieeseeiieeiteseesaesssesssessesssesssessesssens xvii
1. (OVEIVIEW i Tisssciitiss Selivsonssorssstossssnassssasssvssasisinsinsassasnatisss saastnbassssssssesiuss 1
I. Introduction to WTO Dispute Settlement: The Best
Vote of Confidence for the Multilateral Trading System.............. 1
Ay COTBUIATIONS. .cvssssssssassavssssnsssmsssusmaseissestsnssasmsanassinesoissss 2
B. Adjudication: by Panelsc o sammismmsiasisissonisneesisssasisssa 3
C. The Implementation of Rulings........cceceeererenineneneniunnenne 4
II. Problems Presented: Retaliation, a Flaw in the
Successful SYstem 2 i iinnsisnasmsasmrinssninrss 5
A. First Concern: The (In)effectiveness of
WTO Retaliation ....cccueeeeeereeesiueeseesieeeneesiressneesssesssessssennns 6
B. Second Concern: Debates Regarding the Purpose(s)
Of WIEQ. RetalAt Onlicsseescrumesmsinssssissssmemasimsssncisssssaimsitsiss 8
i. Inducing COMplaANCes. ..o mssas 8
ii. A Means of Obtaining Some Form of
Temporary Compensation ..........eeeeeveenrueersssveeseneennne 9
iil.. RebalaNCIND.. i.coniereimessssimirsonissnsmsionssnsditessiamadansis 10
iv. “To Deter Inefficient Breach but to Encourage
ERhclent Brsaehc oo oo s ansiemiiiniioninssyosvismsrssss g 10
III. WTO Law in Relation to Other Legal Systems.........c.coverurennee. 11
A. WTO Law in Relation to Public International Law........... 11
i. WTO Remedies and Public International Law
Remedies: Inclusive or Exclusive
From the System? .......ccccceeevreeeceeecrrneecnsneeensseeesnseens 12
B. WTO Law in Relation to Contract........ceeeveerveerreeeruesseenne 14
IV. The Objective and Plan of the BooK ......cccccevveevverreereeecreeinnene 15
2. Retaliation in the Multilateral Trading System..........cceceerueruerernenne. 17
D LV IE W o5 o552 es st st asanshntneanashsansaassonstnsasvesnninssosdsmneversssshusuesnsisnns 17
I. Temporary Remedies in the DSU.....ccccccvervenirnienvienieenrieinenennne 18
A. Compensation in GATT/WTO Dispute Settlement............ 19

B. What is ‘Retaliation’ in the Context of the
Multilateral Trading SyStem? ......ccccevueerveerveerrueenrieesueennens 22



x Table of Contents

II. Law to Retaliate Under GATT and

WTO Dispute Settlement.......cccueevueervuerrvuessieneeeseeseesseessessnenns 23
A. Retaliation Cases in GATT Dispute Settlement.................. 23
B. Substantive Rules of GATT Retaliation........cccceevveevuennnenne. 24
C. Substantive Rules of WTO Retaliation........ceceeverveeenennen 26
i. The Basic Elements of WTO Retaliation in the
Multilateral DSU Framework: . .ssiesensosdsaainesisnsses 26
ii. Three Principles and Calculation Methods of
Retaliation in the DSU....ccccoervienieiiiiieiineeeceeeenen 31
iii. Countermeasures Under the SCM Agreement............ 37
III. Retaliation in Regional Trade Agreements.........cccvveeueerrernenne. 44
SUMMNALY 2 5 is0sisamssvisissssssssinssasssemssms sssmsansmeastoms ssnstaiis svssassvassnssssniss 48
3. Shortcomings of WTO Retaliation and Reform Proposals................ 49
OVEEVIEW .55 o 5isvsmnstonsaiessasens e teshsssssssunsisssssssasnssasessbssnsueasssisuartas 49
I. The Shortcomings and Problems Inherent in
DO R EtAlIAtiON. c.o: svrsviasesasassussrassnsassasnasons seasaiassasssssstsis sivmsess 50
A. ‘Shooting [Oneself] in the FOOt .......cvviivuiinrecieciieniiennnenn, 51
B. Contrary to the Basic Principle of the WTO.....c.ccouevueunenee. 52
C. Imposing an Inappropriate Burden on
Innocent Industriest . q v sosmismmsaiasamnrmims 53
D. Lack of Inducement Power for the Measures
that Have Strong Domestic Political Support ..........c......... 54
E: | Continued SANCHONS :ucssssscssssmssssbapmsssssssissstsn ssiosnsssass 55
E  Lack of Retaliating Capacity for Small Developing
Countries and Least-Developed Countries..........cccceceennenne. 56
II. Proposals to Enhance WTO Retaliation and the Criticisms...... 58
A Collective Retaliation ... s wmsisssssemssniasvnsssssssssssssssssssaves 60
B. Transferrable Retaliatory Rights ......ccccocieiieseicsnsacnsansasinees 63
C. Financial/Monetary Compensation ........cceeceeeveereeesrenseennnes 64
D. Compulsory COmpensation........cecveevveivueesueereaesaessessuesnes 66
E. Automatic Application of Cross-Retaliation...........cceuee. 66
E: Retroactive Remedies s panimsvssssmsasssssnsusss 67
SUMIMATY .25 i s ovsrenisposenrasisscyarssivassssasonsntosennnnsasssnassossesnssassssesssass Fo5s 68
4. Purposed-based Approach in Evaluating Effectiveness.........c.cccceeuene. 70
OVEIVIEW cincviossmnscsuss suasivsnssssessosius sasssddsssetsasumessanesosses suomsisnsasosssasssvntss 70
I. Compliance, Implementation, Effectiveness and
Purpose-based Approach .......cccueeeevuereeneerieniensienresiecreseseenen 71
A. The Distinction Between Implementation,
Compliance and BHfectiveness s mssmsessossmsnsssssssss 71
B. A Purpose-based Approach to Effectiveness ..........ccuevuenue. 73

C. The Importance of Identifying the Purpose of
Retaliation and the Uncertainty on the Purpose(s)
of WTO Retaliation i cinicsamissmanssmisivmssmsssein 75



Table of Contents xi

II. Debates Regarding the Purpose of Retaliation........cccceeeeuenneeee 77
A. The Purpose of Retaliation: Inducing
Compliance vs Rebalancing.........ccocuevveviiiuininincnnininnnns 78
i. Inducing CompHanCe.cuimmunmmmmmasmsasoinass 78
ii. RebalanGifigi.....commsamintinivmsiammaitimmsioniinses 81
SUMMALY cssusverssessivianssssassesohabsisssssasaviveasasisssasssbssssnsosssovsssnssssossnsvsesns 83
Legal Quests in Searching for the Purposes of Retaliation................. 84
O VEENIEW s svssusvoenosssisiassssaseusssssassssvasssssostvassascusasaios ssssmsamsssesanssacsossnn 84
I. First Quest: Reference to Remedies Under the ILC
Draft Articles on State Responsibility ......cccceveeevieneerceeensueennne. 85
A. Remedies Under the ILC Draft Articles ......cccceceeeruenvennene. 86
i.. ‘Cessation.and NOn-RePetition . ss.susssmsesssessammssssasss 86
11:  Reparation . o wwisssimmsasssssssvddvmaminemibassvsssasssssse 87
115, IRESTIULION ossnasatusistinsssomsosassssesstosstossbsisseestores 88
(V2. MCOMPENSALION .oiersrensosssrocsoidusissasvessisvsssinsvisesnisssgodints 88
Vi SatiSTaCtON . sueossesesesssssmussssssasssssuisrssssnnsoniasnasisssssssaass 89
Vi. COUNtEFMEASUTES ouisssivassisssisnssiassssvssssiaissonsssssssssssss 89
B. Contracting Out of Remedies Under
State Responsibility. .. oimsmovsmrismwpsemensssissamasms sy 920

C. Reference to the ILC Draft Articles in Determining
the Purpose of WTO Retaliation in Brazil—Aircraft:

Sound or Vnsound APProach? .......cc.msmsevessssnssmmins 93

II. Second Quest: Reference to Contract Remedies from
Law and Economics PELSPECHIVE essssersrssissssosinsvssissisvsantsssesioss 94

A. Property or Liability Rules and Their Relevance
T O T B 95
ii. Property Rules....o.c..cioioiiniiiniceasiesivesissimnasnnsseiisssen 96
i, 1 Liability RUIES c.cove covisivnsossinisnssassossasiessisrontomsssssstonsins 97

B. Evaluating WTO Entitlements from the Perspective

of Piotsction Bules.causemume amiimspssssmsissmisins 98

i. The Debate over Protection Rules of WTO
Entitlements: Property or Liability Rules ................... 99

ii. WTO Law Accommodates Some Amount of
Intra-Contractual Flexibility, Yet WTO

Entitlements are Protected by a Property Rule.......... 100
iii. WTO Enforcement in the Context of
Property Rules Protection..........cccceeeeecersaecccnessensones 101
IMI. Third Quest: Article 22.6 Arbitrators’ Statements
With Regard to the Purpose of Retaliation ......c..cccceeeevueeneenne. 103
A. The Purpose of ‘Inducing Compliance’ with
‘Equivalent’ Level Requirement.........ccorecvuicnesuncnecssosonces 103

B. The Purpose of ‘Inducing Compliance’ with
‘Appropriate’ Level Requirement .......ccceeevueereeensueeneeenne 10S



xii Table of Contents

C.

Inducing Compliance is ‘Not the Only
Purpose’ Pursued by Retaliation.........ccceevveevecvenrenreenennen.

IV. Fourth Quest: Interpretation of Article 22 of the DSU
in Accordance with the Customary Rules of Interpretation

to Clarify the Purposes of WTO Retaliation...........ccceeveunnnens
A. The Customary Rules of Interpretation..........cccceveeuenne.
1 (GOOd Falth v imaitinamssiimmsistmossmisseivosvoss
i Ordinary Meaning ... i iiicoicssoc suserassisssssissensseabsasss
iii. The Context, and the Object and Purpose
OF & TEEAY: oo ivessvansspavsssesavsnssisss sssesiansssssnssbunsvasivess
iv. Relevant Rules of International Law.........c..ccvenuen..
v. Supplementary Means of Interpretation..........ccceeu..
B. Interpretation of Article 22 of the DSU in Accordance
with the Customary Rules of Interpretation ....................
i. Contracted In: The Customary Rules of
INTCrPLELAION civuissiitoncssasssassntosbnnssisabassnssasintanssanisn
ii. The Multiple Purposes Identified from the
Text of Article 22 of the DSU ......cuseserssiosmiosasssns
iii. Multiple Purposes Carried Out in the Context
of Artiels 23 o The B o coii s
iv. Multiple Purposes in the Light of the Object
and Purpose of WTO Dispute Settlement ................
v. The Assessment of Remedies Provisions Under
the ITO Charter, the GATT 1947 and the
Uruguay Round Draft Texts as Supplementary
Means of Interpretation........cecveeeereesveeeesseruesneeseenns
SUMTNALY . covssecrssssassvessessssisessssasansistsinisssssssssaass i TveTens i05s $4eThvas sondvann
6. Retaliation to Induce an Amicable Settlement as Another
Competing Purpose and the Effectiveness of WTO Retaliation.......
ONEEVIEW: ovesrussuearessngresnsnyinssiesasanssivssmaisessieisinrimsstinaises i iatersinesssis
I. Amicable Settlements in the Multilateral Trading System .......
A. A Brief Historical Context of Amicable
Settlements in the GATT Practice.......ccocereereesaeencereeraensees
B. Amicable Settlement in WTO Dispute Settlement............
i. Notification Obligation of MAS ......ccccevereevervennene.
ii. Consistent with Covered Agreement.........c.cceeevenne.
C. Amicable Settlements at Non-Implementation
Level Induced by Retaliation ......cceceeeceiuiccccerccnccnsinesnennes
i. ‘Greater Market Access’ Reached in
EC—HOommones s« wi svisimnscaiiistssansissss
ii. ‘Cash Payments’ in US—Upland Cotton..................

iii. ‘GSP Facilitation’ Reached in US—Clove
CIPAYILES scrscismossisasssssesisssissinsinsassessissssnanasasssasnsansen



Table of Contents xiii

D. The Purpose of Inducing a Mutually Agreeable

Solution (Final Settlement) .......coocvuieevvueeerineeiiiieeeieeee, 139
i. Retaliation Inducing a Mutually Agreeable
Solution: A Defeat for the Winning Party?............... 141

ii. Retaliation Inducing a Mutually Agreeable
Solution: Systemic Implications and

Third Parties’ TALeTests. ... oivsmionssissssanuisssessnsssivinss 141
iii. Solutions Allowing the Continuity of

Inconsistent Measures: Legal or Illegal?................... 145

II. The Question About the Effectiveness of
WT O REtaAlIAHON. . .o cconvssansoionseosiavessronsusssnsessissssssstnssssasarsesmnss 146
HI. A Way FOfWard cessssisssassmsosanvisos snssasmsmmsisssammssss 149
SUIMMATY s svsvcssssi5500ssksssesssssss issssssiississscssciiiassassn eisosessis ssasssuassasosae 151
7+ Concluding REMATKS ......coverssessescscrzassasiassseresossssssosssssestssmarissonasesss 152
L - Sunionry 6f he BOoK.. o amsiasmmasnsssssisssmspssis s 152
II. Final ODbServations s sssnsrismsismnsssinsiiesnassinmasmg 154
BIOHOBIAPDY svovsenmsmmnocimnsones cotmpuns sonpes s s s s oA urs s ARSI A SRR R 157



1
Overview

[T]o avoid economic warfare ... This [international trade] organization would
apply to commercial relationships the same principle of fair dealing that the United
Nations is applying to political affairs. Instead of retaining unlimited freedom to
commit acts of economic aggression, its members would adopt a code of economic
conduct and agree to live according to its rules. Instead of adopting measures that
might be harmful to others ... countries would sit down around the table and talk
things out. In any dispute, each party would present its case. The interest of all
would be considered, and a fair and just solution would be found. In economics, as
in international politics, this is the way to peace.!

I. INTRODUCTION TO WTO DISPUTE SETTLEMENT:
THE BEST VOTE OF CONFIDENCE FOR THE
MULTILATERAL TRADING SYSTEM

General Agreement on Tariff and Trade (GATT) 1947; and as the

successor of the GATT, it has established more comprehensive agree-
ments and rules. One of these is the effective protection and enforcement
system under dispute settlement.

The provisions that have governed dispute settlement since GATT 1947
are Articles XXII and XXIII of GATT. Although neither provision refers to
the term ‘dispute settlement’ nor provides a detailed procedure for disputes,
they are the primary articles for dispute settlement. Article XXII contains
the ‘consultation’ provision, and Article XXIII provides the ‘nullification or
impairment’ rule. From these two ‘simple’ articles, the current WTO dispute
settlement system, embodied in the Understanding on Rules and Procedures
Governing the Settlement of Disputes, commonly referred to as the Dispute
Settlement Understanding (DSU), has created the rules and procedures for
the management of disputes.?

THE WORLD TRADE Organization (WTO) has its basis in the

! President Harry S Truman, ‘Address on Foreign Economic Policy’, Speech at Baylor
University, Texas, 6 March 1947 www.presidency.ucsb.edu/ws/?pid=12842.

2 WTO, A Handbook on the WTO Dispute Settlement System: A WTO Secretariat
Publication prepared for publication by the Legal Affairs Division and the Appellate Body
(Cambridge, Cambridge University Press, 2004) 12; DSU, Art. 3.1.



2  Overview

The WTO dispute settlement system has been a success.? This is evi-
denced by a substantial number of requests for consultation submitted by
WTO Members. Twenty years since the system came into being, there have
been 497 WTO complaints or consultation requests made pursuant to the
DSU.# Pascal Lamy, the former WTO Director-General, viewed this signifi-
cant number as ‘a vote of confidence’ in the system.’ To the contrary, other
dispute settlement mechanisms provided under Regional Trade Agreements
(RTAs) are hardly used. A number of them have not even been tested at all.6

In his speech to the United States Chamber of Commerce, Lamy pro-
moted the ‘hymn to compliance: consult before you legislate; negotiate
before you litigate; compensate before you retaliate; and comply—at any
rate’.” It delineates the practical value among the WTO Members that by
establishing a dispute settlement system, WTO Members confirm that they
are committed to their obligations under the WTO Agreement.

There are three primary stages in WTO dispute settlement: (a) consul-
tations between parties to a dispute; (b) adjudication by panels and, if
requested, by the Appellate Body; and (c) the implementation of the ruling.?

A. Consultations

The DSU clearly states that the aim of dispute settlement is to achieve a
positive solution to a dispute.” It demonstrates a preference for solutions
mutually acceptable to parties rather than solutions resulting from adjudi-
cation by a panel.!0 Therefore, the first stage in WTO dispute settlement is
consultations between the Members concerned. Put differently, parties to a
dispute must enter into consultations prior to requesting the establishment
of a panel.

The rules and procedures of consultations can be found largely in Article 4
of the DSU. Article 4.3 provides that if a Member requests a consultation
with another Member under a WTO covered agreement, the Member to
which the request for consultation is made, unless mutually agreed, must

3 WTO, ‘Azevédo Says Success of WTO Dispute Settlement Brings Urgent Challenges’
News Item (Geneva, 26 September 2014) www.wto.org/english/news_e/spra_e/spra32_e.htm.

4 WTO, ‘Chronological List of Disputes Cases’, www.wto.org/english/tratop_e/dispu_e/
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